


DOCUMENTS DEPARTMt-Ni

CLOSED

STACKS n
Sa15 FRANCISCO

PUBLIC LIBRARY

GOVERNMENT INFORMATION CENTER
' SAN FRANCISCO PUBLIC LIBRARY

REFERENCE BOOK

Not to be taken from the Library



MAy23
1984

SAN FRANCISCO PUBLIC LIBRARY

223 03474 9383





I





' C47

-rs-si CITY AND COUNTY OF SAN FRANCISCO

GEORGE AGNOST
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SUBJECT:

RECUESTED BY;

PREPARED BY:

DOCUr £NTS DEPT.
S.F-\ PL' -.Lie LiDRARY

Homeowner's Permit
Board of Perm.it Appeals
Appeal No. 8098— 969 VJisconsin Street
Appeal No. 8087—3033-3035 Jufiah Street

S. K. Tatarian
Director of Public Works

Diane L. Hermann
Deputy City Attorney

QUESTIONS PRESENTED

1. Did the San Francisco Board of Permit Appeals ex-
ceed its jurisdiction in ordering the issuance of homeowner's
permits for electrical work on two-family dwellings in the sub-
ject appeals?

2. Are the ordinances providing for homeowner's per-
mits invalid by reason of their being in conflict with the State
Contractors' License Law?

CONCLUSIONS

1. Yes.

2. No.

ANALYSIS

1. This office has previously advised you that the
San Francisco Board of Permit Appeals exceeded its jurisdiction
in ordering the issuance of a homeowner's permit to the owner of
a two family dwelling. See City Attorney's letter, October 3,
1973, re Board of Permit Appeals No. 6569 (666-668 Ivy Street,
765-769 Grove Street). In that letter, you were advised that a
homeowner's permit, pursuant to Electrical Code Section 25.5 "is
limited to a single-family dwelling occupied by the applicant."
Section 25.5 is set forth and is fully discussed below.

pute as to
It is my understanding that there is no factual dis-

the existence of two dwelling units in each of the
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buildings whilch are involved in the subject appeals. Accord-
ingly, it is my opinion that the Board exceeded its jurisdiction
in Appeal Nos . 8098 and 8087. Therefore, you are advised that
you are not legally required to issue the permits as purportedly
ordered by the Board of Permit Appeals.

On December 17, 1969, this office advised you that
former Section 1101(b) of Part II, Chapter 2, of the
San Francisco Municipal Code (San Francisco Plumbing and Gas Ap-
pliance Code), which provided in part for the issuance of permits
to do plumbing work on single-family dwellings, was in conflict
with Section 7044 of the California Business and Professions Code
(State Contractors' License Law).

as follows:
Business and Professions Code Section 7044 provides

This chapter does not apply to an owner of
property, building or improving structures
thereon, appurtenances thereto, who does such
work himself or through his own employees with
wages as their sokcompensation; provided that
such structure, or structures, with or without
the appurtenances thereto is not intended or
offered for sale.

In all actions brought under this chapter,
proof of the sale or offering for sale of any
such structure by the owner-builder within one
year after completion of same is presumptive
evidence that such structure was undertaken
for purposes of sale.

This chapter does not apply to an owner of
property, building or improving structures
thereon, or appurtenances thereto, who con-
tracts for such a project with a contractor or
contractors licensed pursuant to this chapter.

The registrar pursuant to Section 7090 may
take disciplinary action as provided in this
chapter against any person whenever the
grounds or cause for disciplinary action arose
upon any project undertaken by him as a li-
censee licensed pursuant to this chapter.

Subsequent to the issuance of the aforementioned
opinion, the San Francisco Plumbing and Gas Appliance Code and
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the San Francisco Electrical Code were araendec' to change the pre-
vious system of permits to perform work to a new system for per-
mits for inspection for owner-occupied single-family dwellings.
The applicable sections in the San Francisco Electrical Code are
Sections 25.2 and 25.5. Section 25.2 provides as follows:

Any person desiring a permit for inspection
as required by this Code shall file with the
Central Permit Bureau an application therefor,
in writing on blank forms to be furnished for
that purpose. The application for inspection
shall be made by a home-owner as defined under
Section 25.5, a plant owner, or any person
holding a valid unexpired electrical contrac-
tor's license in the proper classification un-
der provisions of Chapter 9, Division 3, of
Business and Professions Code of the State of
California. The permit for inspection appli-
cation shall show a correct itemization of the
electrical work to be done under this permit
and the correct address of the job.

A permit for inspection of work set forth
in the application will only be issued to a

home-owner subject to Section 25.5 or a plant
owner or to the duly licensed contractor who
has registered with the Central Permit Bureau
by having his State Contractors License veri-
fied by the bureau.

Section 25.5 provides in pertinent part as follows:

A permit for inspection to perform elec-
trical work in, on or about any building occu-
pied by the applicant as a single family dwel-
ling including the usual accessory buildings,
may be issued by the Superintendent, provided
the work is done by the owner who has demon-
strated to the satisfaction to the Superinten-
dent, his qualifications to satisfactorily
perform electric wiring in the dwelling which
is, or is intended to be, occupied by him.

A permit for inspection for the work shall
not be issued to a home-owner unless the
person who is to do the work is named on the
application. Failure to satisfactorily
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demonstrate such knowledge shall constitute
sufficient reason for denial of a Home Owner's
permit

.

If it is apparent from, the character of work
installed under the Home Owner's permit for
inspection that the Home Owner or person name'^
in the permit for inspection is not qualified
or competent to do electrical fixture work the
superintendent or his authorized representa-
tive may require such portion of the work that
is in violation of the Article to be changed,
altered or repaired by a State Licensed
Electrical Contractor."

The above-mentioned opinion was based on the holding
in Agnew v. City of Los Angeles (1958) 51 Cal.2d 1. In that case
the California Supreme Court held that the State had occupied the
field of licensing electrical contractors. Therefore, the Court
held that the Los Angeles Municipal Code, which required a permit
to install electrical wiring, and which further required licensed
contractors to register with the city, was invalid by reason of
its being in conflict with State law. Subsequent to that deci-
sion the City of Los Angeles amended its Electrical Code to pro-
vide for a system of applications for inspection in lieu of the
prior invalid system of permits to install electrical wiring.
The amended Los Angeles provisions are very similar to the
amended San Francisco Electrical Code, particularly with respect
to the provisions related to "qualified persons." The Los
Angeles Code defines a qualified person as

one who holds a valid contractors license in
the proper classif icaton issued by the State
of California or one who holds a valid certi-
ficate of registration issued pursuant to this
division or one who is a home-owner and has
been qualified to satisfactorily perform work
in or on his own single family dwelling .

Compare Electrical Code Section 25.5, supra .

The validity of the amended Los Angeles Code was also
litigated in Agnew v. City of Los Angeles (1961), 190 Cal.App.2d
820. In that case, the California Court of Appeal upheld the
amended ordinance as a valid exercise of the city's police
power. The court there relied in part on Business and Profes-
sions Code 7032 which provides in relevant part as follov/s:
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Nothing in this Chapter shall limit the
power of a city or county to regulate the
quality and character of installations made by
contractors through a system of permits and
inspections which are designed to secure com-
pliance with and aid in the enforcement of ap-
plicable state and local building laws, or to
enforce other local laws necessary for the
protection of the public health and safety.
Nothing in this Chapter shall limit the power
of a city or county to adopt any system of
permits requiring submission to and approval
by the city or county of plans and specifica -

tions for an installation prior to the com-

mencement of construction of the installa -

tion . . .

.

Nothing contained in this section sha]l be
construed as authorizing a city or county to
enact regulations relating to the qualifica-
tions necessary to engage in the business of
contracting . (Emphasis added.)

The Court of Appeal in the second Agnew case did not
specifically address the issue of whether Business and Profes-
sions Code Section 7044, supra , has preempted the field of regu-
lating work done by owners of their own buildings. However,
there is nothing in the above-cited Electrical Code provisions
which would rationally support the conclusion that the City and
County of San Francisco, in providing a system of permits of in-

spection, is attempting to "enact regulations relating to the
qualifications necessary to engage in the business of contrac-
ting," as proscribed by Business and Professions Code Section
7032, supra . Nor can a legislative intent to occupy the field of

regulating work done by owners on their own property be read into
Section 7044. For this section simply provides that the State
Contractor's License Law " does not apply to an ov;ner of
property .. .who does such work himself." (Emphasis added.)

Moreover, the question of whether the state has pre-
empted a field to the exclusion of local legislation depends not
only upon the language of the statutes adopted, but also upon the
purpose and scope of the legislative scheme. Abbott v. City of
Los Angeles (1960) 53 Cal.2d 674, 682. The State Contractor's
License Law, read as a whole, indicates that the purpose of the
Act is to protect the public against incompetence and unfair
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practices of persons who are engager" in the business of contrac-
ting. See, for example. Section 7040, et sea., provic'ing for
exemptions from the provisions of the State Contractor's License
Lav:. See especially. Business and Professions Code Section 7048,
which provides that the statute shall not apply to work done the
aggregate contract price for which is less than two hundred dol-
lars, but which excludes from the exemption

a person who advertises or puts out any sign
or card or other device which might indicate
to the public that he is a contractor or that
he is qualified to engage in the business of
contractor

.

Finally, the state has specifically delegated to
cities all matters concerning local inspection, control and regu-
lation of building construction as well as the duty to enforce
state housing legislation. Agnew , supra , at 827. The San
Francisco Electrical Code does not require the Department of Pub-
lic Works to inquire into the qualifications of a State-licensed
contractor. Rather, the San Francisco Electrical Code, like the
Los Angeles Municipal Code, merely provides for a system of in-

spection and regulation of electrical work to insure compliance
with state and local health and safety laws.

Accordingly, you are advised that Electrial Code Sec-
tions 25.2 and 25.5 are valid exercises of the (City's police
power and are not in conflict with general laws as proscribed by
Article IX, Section 7 of the California Constitution.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By:
Diane L. Hermann
Deputy City Attorney

Approved:

City Attorney

DLH:dh
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SUBJECT: Authority of Treasurer to withdraw
investments from and disapprove future
investments in Corporations and Banks
doing business in or with South Africa.

EIQUESTED BY: Thomas C. Scanlon, Treasurer,
City and County of San Francisco

PREPAEZD BY: Thomas A. Toomey, Jr.
Chief Deputy City Attorney

QUESTION PRESENTED

Does a resolution of the Board of Supervisors urging
the Treasurer to withdraw investments from and disapprove
future investments in Corporations and Banks doing business
in or with South Africa have any binding effect on the
Treasurer?

CONCLUSION

No.

ANALYSIS

The Board of Supervisors presently has before it for
consideration a Resolution (Pile No. 145-78-1) urging with-
drawal of investment from and disapproval of future investments
in Corporations and Banks doing business in or with South
Africa. You request an opinion on the authority of the Board
of Supervisors to require this type of action by the City
Treasurer. The Resolution does not purport to compel the City
Treasurer but rather, by its language, urges him to do so.

Charter Section 6.511 concerns the receipt, deposit
and investment of all public fvinds and states in part:
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"The deposit of public fxmds shall
be governed by state law enacted \inder
authority of Article IIII, Section 36 and
59 of the Constitution."

Pursuant to the aforementioned Sections of the
California Constitution the State has occupied the field
of the deposit of public funds thereby making the deposit
of public funds a matter of statewide concern rather than
a municipal affair. Although these sections have been
repealed and are no longer contained in the Constitution
the state laws on the deposit of public funds still remain
in full force and effect.

The deposit of public funds is therefore governed by
state law and the Treasurer, as a county officer, is bound
by these laws. Government Code Section 41002, in describing
the duties of the Treasurer, states as follows:

"He shall comply with all laws govern-
ing the deposit and securing of public funds
and the handling of trust funds in his posses-
sion."

Government Code Section 55637 states as follows:

"Section 55657. Depository to be selected
from banks agreeing to pay highest rate of
interest.

"The money shall be deposited in any deposi-
tory selected from those banks and those
savings and loan associations agreeing to
pay the highest rate of interest, not less
than one-half of 1 percent a year."

There is no state law which would permit the Treasurer
to withdraw or deposit f\mds in accordajace with the pending
resolution of the Board of Supervisors and such resolution
is not binding on the Treasurer.

Respectfully submitted,

GEORGE AGKOST, City Attorney

APPROVED:

Thomas A. Toomey, Jr.
Chief Deputy City Attorney
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LuOOuL. OPINION NO, 78-53

SUBJECT: Effect of Health emd Safety Code Sections
1439.1 - 1439.8 on Employees in Class 2303
Orderly

REQUESTED BY: Edward M. Gazzano
Personnel Director, Department of
Public. Health

QUESTIONS PRESENTED

1. How do Health ajid Safety Code Sections 1439.1 -

14 39.8 affect current employees in class 2302
Orderly who fail to obtain proper certification?

2. How do said sections affect new employees certified
to the position from existing Civil Service lists
who fail to obtain proper certification?

3. May certification be required for Orderlies appointed to
positions at Laguna Honda Hospital after September 1,

1978 from new Civil Service lists? May examination
smnouncements include the certification requirement?

4. Does the provision of Section 1439.7 providing that
rate adjustment affecting Medi-Cal payments shall also
include provisions for an increase in wages for nurse
assistants (including Orderlies) who receive the required
certificates violate the equal pay for equal work pro-
visions of the charter?

CONCLUSIONS

1. Current employees who fail to obtain the required
certification may not be continued In employment in
a "nurse assistant" position as defined in Health jmd
Safety Code Section 1439.1 (b) CD

.
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2. New employees in class 2302 Orderly certified from
existing Civil Service lists who fail to obtain the
required certification are similarly precluded from
continued employment.

3. Yes to both questions.

4. No.

ANALYSIS

Health and Safety Code Sections 1439.1 - 1439.8 were added
in 1976. There is currently in the Legislature a bill
(AB 2567) to amend some of these sections but the bill has
not yet passed. For purposes of this opinion there are no
material eunendments or additions in the pending bill. However,
in citing portions of the section this opinion will include
in parenthesis the proposed changes.

Section 1439.6 of the Health and Safety Code provides in part:

On or after July (September) 1, 1978, no
nurse assistant may be employed by a long-term
health care facility unless he (such person) has
been certified pursuant to this part or is enrolled
in an approved precertification prograun which
requires completion not more them six months from
the date of enrollment.

"Nursing assistant" as defined in Section 1439.1(b)(1) includes
employees in class 2303 Orderly. There can be no question that,
considering the breadth and scope of the City's hospital
services, employees in class 2302 Orderly are employed in a
long-term health care facility as defined in Health and Safety
Code Section 1418.

Thus, current and new employees in class 2302 Orderly who fail
to ol5tain proper certification as required by Section 1439.1 -

1439.8 cannot bontinue to be employed in positions requiring
said certification. Similarly, all orderlies employed at
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Laguna Honda Hospital, regardless of when they are appointed,
must obtain the proper certification and future examination
announcements may and should include notice of this requirement.

Finally, the provision of Health and Safety Code Section 1439.7
which provides for rate adjustments for Medi-Cal payments simply
insures that health care facilities will be reimbursed the
money which reflects increased costs attributable to the certi-
fication requirement as they affect the cost of treatment to
Medi-Cal patients. The Civil Service Commission in its
annual salary survey will undoubtedly take into consideration
various job requirements in making its comparisons to determine
prevailing wages for like work. Thus, Section 14 39.7 does
not violate equal pay for equal work provisions of the
Charter.

Very truly yours,

GEORGE AGNOST
City Attorney

By
_

•

_

B. Timothy Murphy
Deputy City Attorney

APPROVED

:

George Agnost, City Attorney
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LtXZu^ OPINION NO. 78-54

SUBJECT:

REQUESTED BY:

PREPARED BY:

Validity of a Lease Between the
San Francisco Recreation and Park
Commission and the Saint Francis Yacht
Club

Thomas Malloy, Executive Assistant to
the General Manager of the Recreation
and Park Department

Paula Jesson
Staff Attorney

QUESTIONS PRESENTED

1. Does the Lease between the Saint Francis Yacht Club
and the San Francisco Recreation and Park Commission, which
permits use of the property leased to the exclusion of persons
who are not members of the Club, violate the legal principles set
out in City Attorney Opinion 77-56 stating that park property
must be open to all members of the public?

2. Does the lease between the Saint Francis Yacht Club
and the San Francisco Recreation and Park Commission violate
Article 16, Section 6 of the California Constitution?

3. Does a lease of tideland property to the Saint
Francis Yacht Club violate the public's right in such property
for purposes of commerce, navigation and fishery?

4. What is the proper disposition of revenue received
by the City pursuant to a lease with the Saint Francis Yacht Club?

5. Does the lease between the Saint Francis Yacht Club
and the San Francisco Recreation and Park Commission violate Sec.
3.552 of the Charter of the City and County of San Francisco?
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CONCLUSION

1. No.

2. No.

3. No.

4. Revenue received from the lease agreement must be
used to further the trust provisions contained in the grant by
which the property, a portion of which is occupied by the Club,
was conveyed to the City by Chapter 437 of the Statutes of 1935.

5. No.

ANALYSIS

The Saint Francis Yacht Club is currently leasing
property under jurisdiction of the Recreation and Park Commission
pursuant to an agreement entered into on January 28, 1965, and
amended on December 3, 1973. The present lease runs to the year
2014.

The lease with the Yacht Club permits the Club to use
the premises to the exclusion of non-members of the Club. The
question has arisen whether this provision violates the general
rule based on common law and discussed in Opinion 77-56 of the
San Francisco City Attorney, dated December 29, 1977, that
"private organizations may not lease or use public park property
for an extended period of time to the exclusion of the general
public." (Recreation and Park Commission Resolution 11189
establishes policies and procedures to implement this Opinion.)
The validity of a lease to a club which allows members only to
use the premises must also be examined in light of the fact that
the property leased is tideland and therefore subject to certain
rights reserved to the public. Finally, it roust be examined in
light of the Charter of the City and County of San Francisco
which places restrictions on the authority of the Recreation and
Park Commission to lease property under its jurisdiction.

LEGISLATIVE INTENT REGARDING LEASE TO A PRIVATE CLUB

To determine whether the common law principle
prohibiting a lease of park property to a private organization to
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the exclusion of the general public applies to the Saint Francis
Yacht Club, one must examine the terms of the grant by which the
City and County of San Francisco obtained the property on which
the Club is located. That grant is contained in Chapter 437 of
the Statutes of 1935 and states in relevant part:

"All of the above described real property
hereby granted shall be forever held by said
City and County of San Francisco and by its
successors in trust for the uses and purposes
and upon the express conditions following, to
wit: said real property shall be used solely
for aquatic, recreational, boulevard, park and
playground purposes.

Provided, however, that said City and
County of San Francisco shall have power to
set apart and assign, or lease, any of said
property hereinbefore described for a period
not to exceed ten years, to any corporation,
club or association organized for the purpose
of developing and promoting aquatic sport;
provided, that no part of said property shall
be set apart and assigned, or leased to any
corporation, club or association the object of
which is pecuniary profit."

This statute was amended twice, once to extend the
period of time for which an assignment or lease could be made to
the period of twenty (20) years (Statutes of 1963, Chapter 1298)
and a second time to extend it to forty (40) years (Statutes of
1970, Chapter 670)

.

The property conveyed by the 1935 grant was dedicated
for park purposes by the San Francisco Board of Supervisors in
1937 (Resolution 3196) and is therefore subject to common law
applicable to public park property. However, since the State
Legislature can expressly alter common law. Guardianship of
Reynolds , 60 C.A.2d 669, 674, 141 P. 2d 498 (1943), whether
property leased to a club pursuant to the 1935 grant is subject
to a general common law doctrine depends on legislative intent
regarding the property. The Legislature has clearly abrogated
the common law prohibition against leases of park property to
private organizations insofar as it relates to the property
conveyed by the 1935 grant.
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When the grant authorizes a non-profit "corporation,
club or association" of a certain description to lease property,
these words clearly suggest that the Legislature intended to
permit private use of that portion leased. In Greenwood vs.

Legislative intent to permit a lease to a club which
operates like the Saint Francis Yacht Club is also clear from the
circumstances surrounding the 1935 statutory grant. The State,
through the Board of the State Harbor Commissioners, had entered
into an agreement with the Saint Francis Yacht Club in 1927
pursuant to which it leased to the Club the property on which it
is now located for a p>eriod of ten years. Thus the lease was
operative at the time the State conveyed the land to the City and
County of San Francisco. Part of that lease is particularly
relevant. It reads:

IT IS UNDERSTOOD that under no circumstances
shall any rights hereunder be assigned or
transferred to any other YACHT CLUB or to
anyone else, but any rights granted hereunder
shall be enjoyed only by the Members of said
YACHT CLUB and their bona-fide guests, and
that no portion of said property shall be
sublet and no business or occupation of any
kind shall be carried on therein or thereon,
from which any profit may be derived, except
the usual and customary business and
activities of clubs of the same or comparable
character.

Thus the lease agreement between the Yacht Club and the
State specifically provided that the rights granted under that
agreement would be "enjoyed only by the Members of said YACHT
CLUB and their bona-fide guests" and that the Club *#ould perform
"the usual customary business activities of clubs of the same or
comparable character." Since yacht clubs are traditionally
accessible only to members and guests, the State clearly did not
intend the club to open its doors to the general public and by
its drafting of the statutory grant to permit a lease to a club
whose description applied to the Saint Francis Yacht Club, the
legislature clearly intended to insure that the club continue to
operate on the property if the City wished to enter into a
similar agreement.
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gift, of any public money or thing of value to
any individual, Municipal or other corporation
whatever . . .

."

This section raises three questions. First, is the
transfer of property to the City and County of San Francisco by
Chapter 437 of the Statutes of 1935 an unconstitutional gift to
the City and County of San Francisco? Second, is the provision
which permits the City to lease property to a non-profit
corporation, club or association organized for the development of
aquatic sport an unconstitutional gift to the City and County of
San Francisco? And third, is the lease from the City to the
Yacht Club an unconstitutional gift to the Yacht Club?

Two exceptions to the constitutional prohibition against
making a gift of public money or thing of value have been long
established: (1) where the expenditure of money or transfer of
property is supported by adequate consideration and (2) where the
expenditure of money or transfer of property serves a valid
public purpose. California Housing Finance Agency vs. Elliott
17 C.Bd 575, 131 Cal. Rptr. 361, 551 P. 2d 1193 (1976).

A further clarification regarding public purpose is
necessary where two public agencies are involved. Where one
public agency conveys money or property to another public agency,
the conveyance must benefit those persons represented by the
donor agency. City of Oakland vs. Garrison , 194 C. 298, 228 P.
433 (1924); Mallon vs. City of Long Beach , 44 C.2d 199, 282 P. 2d
481 (1955). Thus, a conveyance from the State to a municipality
must serve a statewide public purpose.

The transfer of property pursuant to the 1935 grant from
the State to the City and County of San Francisco does not violate
Article 16, Section 6 of the California Constitution. The Court
in Mallon , supra , held that grants in trust of tide and submerged
lands to municipal corporations benefit the entire State.

The property conveyed by Chapter 437 of the Statutes
of 1935 is tideland trust property. See the 1965 report of the
Joint Legislative Committee on tidelands to the California
Legislature entitled California Tideland Trust , page 1484.
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The second, and separate, question is whether that

provision which allows the City to lease to any nonprofit

"corporation, club or association organized for the purpose ot

developing and promoting aquatic sport" is an unconstitutional

qift from the State to the city. By its terms this provision

does not violate Article 16, Section 6 of the California

Constitution. The city could enter into certain types of leases

under the authority of this provision with no resulting gift to

the city--for example, a lease to a corporation, club or

association which is entirely open to the public and serves a

statewide public need for recreational activity. However, the

city could also enter into certain types of leases which would be

unconstitutional. If the city leased the property to a ^...
corporation, club or association which served "o statewide public

purpose and which paid rent to the city, such a lease would help

fill city coffers without any return to the donor agency, the

State, and thus it would violate Article 16, Section 6 of the

Constitution. Since the Saint Francis Yacht Club has been paying

rent to the City in consideration for its leasehold interest, it

is necessary to determine whether a lease with the Saint Francis

Yacht Club serves a statewide public purpose.

The appropriate "test" to use in determining "public

purpose" is set out by the Court in Winkelman v s. City of Tiburon

32 C.A.3d 834, 108 Cal. Rptr. 415 (1973):

The meaning of [Article 16, Section 6] has

been before the courts on numerous occasions.

In Countv of Alameda v. Janssen (1940) 16 C.2d

276, 281 [106 P. 2d 11, 130 A.L.R. 114], when

the constitutional prohibition against making

a gift of public funds was contained in

Article IV, the court explained: "It is well

settled that, in determining whether an

appropriation of public funds or property is

to be considered a gift, the primary question

is whether the funds are to be used for a

•public' or a 'private;' purpose. If they are

for a 'public purpose,' they are not a gift

within the meaning of [Article 16, Section 6].

[Citations.] The benefit to the state from an

expenditure for a 'public purpose' is in the

nature of consideration and the funds expended

are therefore not a gift even though private

persons are benefited therefrom. [Citation.]
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"The determination of what constitutes a
public purpose is primarily a matter for
legislative discretion [citations] , which is
not disturbed by the courts so long as it has
a reasonable basis." Janssen was cited by the
California Supreme Court recently with
approval when it states: "The concept of
public purpose has been liberally construed by
the courts, and the Legislature's
determination will be upheld unless it is
totally arbitrary." [Citation]

Legislative determination that the Saint Francis Yacht
Club serves a public purpose could be based on any of a number of
considerations. The numerous boating events organized and
sponsored by the Yacht Club encourage interest in maritime
activities and give many persons, including youth, an opportunity
to gain skill and experience in navigation. The State has a
continual demand for such interest and skill in its port and
harbor commercial operation, its Merchant Marine Force and Coast

4Although the court in San Vicente etc School vs
County of Los Angeles , 147 C.A.2d 79, 304 P. 2d 837 (1956),
apparently based its determination that exclusive use of park
property by a private club violated both the common law and
Article 16, Section 6 of the California Constitution, this
decision is consistent with the conclusion that there is a basis
for a legislative determination that a lease to a private club
serves a public purpose. San Vicente concerns park property
dedicated exclusively to use by the public. Private use of such
property could not serve a public purpose since parks serve the
people by being open for their use and enjoyment. However, the
property conveyed to San Francisco by the 1935 grant and
dedicated to park purposes by the Board of Supervisors in 1937
was always subject to the reservation contained in the statutory
grant on behalf of non-profit private clubs "organized for the
purpose of developing and promoting aquatic sport." In fact, at
the time of the dedication, the Saint Francis Yacht Club was
occuj/ing the property on which it is now located pursuant to a
lease agreement with the State Board of Harbor Commissioners.
Since the property occupied by the Yacht Club has never been
dedicated to public use, whether a lease to it serves a public
purpose is still an open question.
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Guard services. Furthermore, the Saint Francis Yacht Club is
recognized nationally and internationally for its achievements
and draws visitors from all over the world. This recognition and
interest in the Club—along with the boating displays sponsored
by the Club and enjoyed by countless persons who visit the Bay
Area—provide an attraction to visitors from all over the world,
an attraction which is of importance to a State that includes
tourism among its major businesses. The Yacht Club also
contributes to the economic well being of the State by providing
jobs for those who serve an<^equip persons active in the sport of
sailing. It is certainly cannot be said that a legislative
determination that a yacht club serves a statewide public purpose
is "totally arbitrary."

Thus the provision in the 1935 grant authorizing a lease
to a nonprofit corporation, club or association organized for the
development of aquatic sport does not violate Article 16,
Section 6 as an unconstitutional gift from the State to the City
and County of San Francisco. This conclusion also provides an
answer to the third question posed above: a lease from the City
to the Saint Francis Yacht Club does not violate Article 16,
Section 6 since the lease serves a valid statewide public purpose

TIDELAND PUBLIC TRUST

The fact that the property leased to the Yacht Club is

tideland raises another issue regarding the propriety of its use

Even if one concluded that a lease with the Saint
Francis Yacht Club did not serve a statewide public purpose, a

lease between the City and the Club would not violate Article 16,
Section 6 of the California Constitution so long as the Club paid
fair market value for the leasehold interest. California Housing
Finance Agency vs. Elliott , supra . In that situation, neither
the State nor the City would be making a gift to the Club since
the Club %rauld be paying consideration for use of the property.
Nor *rould the State be making an unconstitutional gift to the
City since any money received from the lease would be used for
the trust purposes established by the 1935 grant (see below for a
discussion of this issue) and thus money generated by the lease
would benefit the entire State, not just the City and County of
San Francisco.
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by a private club to the exclusion of the public. The State owns
tide and submerged lands subject to a trust for the purposes of
commerce, navigation and fishery for the benefit of all the
people of the State, and whenever the State conveys such land to
a city, the city takes itjl subject to the same trust. Mallon ,

supra . However, the tideland public trust doctrine does not
require active promotion of public use of tideland property. It
requires only that the public's right in the property for the
purposes of commerce, navigation and fishery not be substantially
impaired. Thus the Court in Boone vs. Kingsbury , 206 C. 148 at
182-3, 273 P. 797 (1928), considering whether a lease of tideland
for the production of oil, gas and other minerals violates the
public trust, notes that the lease in question would not cause
the State to part with title to the property and then sets out
the following guideline regarding use of tideland property:

"In [ Illinois Cent. R.R. Co. vs. People of
the State of Illinois , 146 U.S. 387] the state
undertook to grant into exclusive private
ov/lr^ship 1000 acres of the submerged beds of
Lake Michigan, constituting a large acreage of
the City of Chicago's waterfront, freed of any
public easement. This was clearly a
deprivation of the enjoyment of every right
for which said lands were held in trust by the
state, as pointed out in the following excerpt
from said decision:

"The control of the state for the purposes
of the trust [that is, the trust for the
people of the state that they may enjoy the
navigation of the water, carry on commerce
over them and have the liberty of fishing
therein free from interference of private
parties] can never be lost, except as to such
parcels as are used in promoting the interests
of the public therein, or can be disposed of
without any substantial impairment of the
public interest in the lands and waters
remaining . . . . It is grants of parcels of land
under navigable waters that nay afford
foundation for wharves, piers, docks and other
structures in aid of commerce, and grants of
parcels which, being occupied, do not
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substantially impair the public interest in
the lands and water remaining, that are
chiefly considered and sustained in the
adjudged cases as a valid exercise of
legislative power consistently with the trust
to the public upon which such lands are held
by the state."

In conformity with this language, the courts have
consistently upheld leases of tideland property to private
concerns, including a lease of the property for use as a wharf,
even though the lessee thereby controlled the only wharf in the
city (Pacific Coast Steamship Company vs. Kimball , 114 C. 414, 46
P. 275 (1896)), for use as a private pleasure pier (People vs.
Monstad , 209 C. 658, 298 P. 847 (1930)), and for the production
of oil and gas Boone vs. Kingsbury , supra . (See also Attorney
General Opinion No. SO 77-42 (Vol. 61, p. 56) entitled "Public
Right To Use Pier Which Extends From Privately Owned Lands Onto
State Owned Lake Or River.")

The same considerations which sustain leases of tideland
in the cases just mentioned would sustain a lease to a private
yacht club. Use of the property leased by the Saint Francis
Yacht Club does not substantially impair the public interest in
the remaining property conveyed by the 1935 grant. Further-
more, the Club promotes and encourages, rather than restricts,
navigational activity on the state's waters. Thus the tideland
public trust doctrine does not prohibit a lease of tideland
property to a private yacht club.

DISPOSITION OF REVENUE RECEIVED FROM LEASE WITH CLUB

Having concluded that a lease to the Saint Francis Yacht
Club is permitted under the terms of Chapter 437 of the Statutes
of 1935 and that the lease is prohibited by neither Article 16,
Section 6 of the California Constitution nor by the tideland
public trust doctrine, a final issue remains concerning the use
of the money received by the city in consideration for the

Of the property conveyed by the 1935 grant, the
property leased to the Saint Francis Yacht Club occupies only
1.6%.
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lease. Under the current procedure, the rent received from
the Yacht Club goes into the General Division fund of the
Recreation and Park Department, which can be used for maintenance
and operation of any property under the jurisdiction of the
Recreation and Park Commission, and is not limited to maintenance
and operation of tideland trust properties. However, any money
received from tideland trust property must be used for trust
purposes, not general municipal purposes. This conclusion is
based on the decision in City of Long Beach v^s. Morse , 31 C.2d
254, 188 P. 2d 17 (1947), which concerns an attempt by the city to
use a portion (25%) of revenue received from the production of
oil and gas on tideland trust property for local purposes
unconnected with the trust property. The Court determines that
money received from trust property must be used in furtherance of
the trust purposes. At 31 C.2d 25-26, the Court states:

Whether the fund should be regarded as part
of the corpus of the trust or merely as a part
of the rents and profits of the land, the city
as trustee has no right to devote the proceeds
to general municipal improvements unconnected
with the trust purposes. . .similarly, since the
"right, title and interest" of the State of
California and the lands involved in the
present case was granted to the City of Long
Beach "in trust for the uses and purposes" set
forth in the grants, it necessarily follows
that the proceeds from the oil drilled from
these lands can be used only in furtherance of
the trust purpose.

The same restriction applies to the property conveyed by
the 1935 grant, which also grants to the City and County of
San Francisco the "right, title and interest" of the State in the
property conveyed "in trust for the uses and purposes" set forth

Since a lease with the Saint Francis Yacht Club
serves a public purpose, the city is not required to charge rent
in order to avoid the prohibition against gifts to individuals
contained in Article 16, Section 6, Winkelman , supra , but may do
so if it chooses.
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in the grant. Therefore, any revenue received from rents from
the Saint Francis Yacht Club must be used for aquatic,
recreational, boulevard, park and playground purposes on the
property conveyed by the 1935 grant.

SAN FRANCISCO CHARTER RESTRICTIONS

This opinion up to this point concerns itself only with
the authority of the City to lease property to the Saint Francis
Yacht Club as that authority relates to the common law, the
California Constitution and the 1935 statutory grant. It is
necessary at this point to consider the fact that the lease was
executed through the Recreation and Park Commission and that the
Charter of the City and County of San Francisco places certain
restrictions on the Commission's authority to lease property
under its jurisdiction.

When the property on which the Saint Francis Yacht Club
is located was transferred to the City, the Club was occupying it
under a lease agreement with the State (through the Board of
State Harbor Commissioners). That lease expired in 1937 and the
first agreement between the Yacht Club and the Recreation and
Park Commission was entered in that year. In 1937 the Charter
limited the lease of lands under the jurisdiction of the
Recreation and Park Commission to leases "for recreation
purposes," subject to the approval to the Board of Supervisors by
ordinance. There is no doubt that a lease to a yacht club
fulfills the recreational purpose requirement.

Additional lease agreements between the Commission and
the Yacht Club were executed in 1946, 1955, 1965 and 1973. A
consideration of these dates is significant because the Charter
was amended in 1949 to include a provision concerning the
Recreation and Park Commission which, arguably, limited its power
to authorize the Yacht Club to continue leasing property under
its jurisdiction.

Use of this revenue for aquatic, recreational,
boulevard, park and playground purposes in connection with
tideland trust property conveyed in trust to the City other than
that conveyed by the 1935 grant might also be proper. This issue
has not been researched for purposes of this opinion.
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In 1949 the Charter still retained the provision
limiting the authority of the Commission to lease property for
"recreation purposes" subject to approval by the Board of
Supervisors, a restriction that remains in the current Charter.
However, an additional provision was added:

"It shall be the policy of the Commission
to promote and foster a program providing for
organized public recreation of the highest
standard."

The question raised by this amendment (now found in
Section 3.552) is whether the authority to lease property for
recreation purposes" is further limited by the requirement that
the lease be for " public recreation purposes". If one interprets
the amendment in this way, a lease to a private yacht club would
be prohibited by the Charter because the public purpose served by
the Saint Francis Yacht Club is not a public recreational purpose
since access to the club's facilities and participation in the
club's activities are not completely open to the public.

That the 1949 amendment requires leases only for public
recreation is supported by Opinions of the City Attorney,
No. 1184 (1957) and 77-56 (1977), in which the prohibition
against leases to private organizations to the exclusion of the
public is based both on references to common law and the 1949
Charter amendment provision.

However, this office finds a lease with the Saint
Francis Yacht Club consistent with the Charter provision under
discussion. First of all, the provision is not framed in terms
of an absolute prohibition or restriction. Use of the word
"policy" suggests that the Commission, while required to promote
public recreation, has some flexibility in determining how that
program is effected. In the situation involving the Saint
Francis Yacht Club, this flexibility was properly exercised in
favor of the lease. When the Recreation and Park Commission
considered renewal of the lease with the Yacht Club in 1955, it
was confronted with a club which had been located on the same
property for almost thirty years, ten years of which was pursuant
to a lease with the State. The club had expended a considerable
aunount of money in building facilities in which to house itself
and, if the lease were terminated, would be recjuired to expend
considerably more in order to remove improvements made on the
property if it wished to retain the improvements or if required
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9
to do so by the Cominission. The property was also unique in
its location on the Bay and its restrictions under the terms of
the grant from the State. The State Legislature clearly found
operation of a yacht club at that location of public benefit.
Furthermore, while the Club does not comply with the requirements
set out in City Attorney Opinion 77-56 regarding public access to
park property mandated by common law, it does provide and promote
recreational boating for a large segment of the public interested
in the sport of sailing. Given these facts, it cannot be said
that the Commission's decision to renew the lease was improper in
light of a Charter provision establishing the Commission's
"policy."

Under a different set of circumstances, a lease to a
club for private recreation might be invalid as a violation of
this provision. Each case would need to be examined on its own
facts. Insofar as City Attorney's Opinions No. 1184 (1957) and
77-56 (1977) are based on the conclusion that a lease to a
private organization of property under the jurisdiction of the
Recreation and Park Commission for non-public recreational
purposes is automatically a violation of the Charter provision
stating that the "policy of the commission" shall be "promote and
foster a program providing for organized public recreation of the

9The following provisions are contained in the current
lease between the Commission and the Yacht Club and appeared in
substantially the seune form in prior leases with both the City
and the State: "It is further understood and agreed that said
YACHT CLDB shall have the right, which said right is hereby
expressly granted by said COMMISSION, to remove any and all
improvements by it, but at its own cost and expense, from the
premises hereby assigned at the termination of the
assignment. . .And said YACHT CLUB further agrees that if so
required by said COMMISSION, it will at the termination of this
assignment, or any extension thereof, on demand of said
COMMISSION, remove all said improvements made by it above the
foundation of piles at its own cost and expense."
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highest standard," they are overruled. Thus the lease between
the Recreation and Park Commission and the Saint Francis Yacht
Club is not prohibited under state law nor under the Charter of
the City and County of San Francisco.

Respectfully submitted.

GEORGE AGNOST
City Attorney

By nzciJ^.

Paula Jespon
Staff Attorney

AppDOved:
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SUBJECT: That all Printing for City Departments be

done by Firms Performing Work in San

Francisco.

REQUESTED BY: Gilbert H. Boreman, Clerk
Board of Supervisors

PREPARED BY: Raymond E. Agosti, Deputy City Attorney

QUESTION PRESENTED

Does the Charter permit a contractual requirement that

all printing for City departments be_^done by firms actually

performing the work in San Francisco^

CONCLUSION

No.

ANALYSIS

Since the requirement of which you speak would of neces-

sity be included in the bid notices, I understand your inten-

tion to be that the specifications would restrict, limit or

allow only printing companies "performing the work m San

Francisco" to bid on a printing contract.

"The rules governing bidding for public contracts

are analogous to those governing auction sales, in

that the bid, and not the call or the advertisement for

bids, is the offer, but even the bid ordinarily creates

no rights until accepted. Contracts for the performance

of wo?k or the supplying of materials are let, ordinar

ilv, as an incident of procedure prescribed by statute

or municipal law the purpose of which is to secure com-

petitive bidding on the part of intending contractors,

and to prevent favoritism, collusion, and fraud in the

letting of such contracts to the detriment of the pub-

lic; and generally, in order to hold a public body

liable on contracts entered into by its agents or

officers, the statutory method of execution must be

complied with.
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"Practically all public contracts of major import-

ance are let upon competitive bidding if the nature

of the contract reasonably permits of that procedure,

and plans, specifications, estimates of cost, pro-

files, drawings, and bills of material, so far as

appropriate, are prepared and filed m advance for

the information of bidders and for use as a basis ot

competition. A notice to bidders informing them,

directly or by references, of the matters to be bid

upon and of the time and place of receiving bids is

published, posted, or mailed according to statute or

the discretion reposed in the officers m charge.

"This procedure involves three vital principles:

an offering to the public, an opportunity for compe-

tition, and a basis for an exact comparison of bids;

and a regulation of the matter which excludes or

iqnores any of these factors destroys the distinctive

character of the system and thwarts the purpose of

its adoption. As a broad general principle, it may

be said that the inclusion in specifications for the

construction of a public work of terms or conditions

such as to prevent or restrict full and free compe-

tition, or to increase the cost of the work for the

benefit of a favored class at the expense of the

taxpayers, or, when the work is to be paid for by

special assessment, of conditions which ^^'^^^^^^^ ,

,

element to the cost of the work which cannot lawfully

be met by special assessment, should not be

countenanced

.

"A board or officer who makes or lets a Public

contract must be presumed to have complied with the

necessary preliminaries."

64 Am.Jur.2d 882.

The Charter of the City and County of San Francisco

sets forth in Sections 7.100 and 7.200 detailed purchasing pro-

cedures as Soes Chapter 21 of the San Francisco Administrative

code! it has long been recognized ^hat the Charter of San

Francisco is not a grant of power, but is rather a limitation

of power upon the City to perform certain acts.
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In Kennedy v. Ross , 28 C.2d 569, at page 575, the
Court stated:

"By Section 2(1.101) of the Charter, the City
possesses all rights and powers appropriate to
autonomous rule, subject only to the restric-
tions and limitations expressly included in

the charter."

Charter Section 7.200 states that the purchaser
"shall let such contract to the lowest reliable and respons-
ible bidder" , as does the San Francisco Administrative Code
in Section 21.6. These sections thus emphasize that it is

the "public interest", which is to be served by competitive
bidding procedure and requires open bidding.

In Judson Pacific-Murphy Corp. v. Durlsee , 144 C.A,2d
377, 383, it is said in this regard:

"It must be remembered that competitive bidding
statutes . . . are for the benefit of the pviblic

and not for the benefit of bidders . . . .
"

Similarly, it was said in Charles L. Harney, Inc. v .

Durlsee , 107 C.A.2d 570, 580:

"But competitive bidding statutes are not passed for

the benefit of bidders but for the benefit and pro-
tection of the public."

The Supreme Court of California in the case of Neal

Publishing Company v. Rolph reported in 169 C.190, et seq.

and decided in 1915 and never overruled, passed upon the
validity of a resolution which prescribed those printing
offices to whom contracts were to be let for said printing,

stating:

"... But regardless of this, and construing the
resolution as purporting to apply to the Board of

Supervisors, it is clearly inconsistent with pro-

visions of the Charter of San Francisco, and must
be held to be without force. It is needless to

say that the provisions of the Charter are para-

mount . Only ordinances, orders and resolutions
that were not inconsistent with the present Charter
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were continued in force at the time of its adoption,

so that if the resolution was valid under the old

Consolidation Act, which is not at all clear, it

died with the adoption of the new Charter, if incon-

sistent therewith. The matter of stationery and

supplies in the way of printed blanks is regulated

by the provisions of Sections 1 and 3 of Chapter III

of Article II of the Charter. A method of competi-

tive bidding for contracts to fxirnish such supplies

is provided, and the Board of Supervisors has no

power to purchase or pay for the same vinless the

provisions in regard thereto are strictly followed.

Advertisement for bids for at least ten days, re-

quiring the bidder to state the prices at which each

article will be furnished as the same may be

required, must be made, and as to printed blanks,

'the contract or contracts must be made with the

lowest bidder offering adequate security, quantity

and quality being considered'. The only condition

imposed by the Charter is that no article furnished

shall have been made in any prison. Subject only to

the right of the Supervisors, provided for by Sec-

tion 5 of the same Charter, when they 'believe that

the prices bid are too high, or that bidders have

combined to prevent competition, or that the public
• interest will be subserved thereby' to 'reject any

and all bids ' , they must award the contract to the

lowest bidder offering adequate security, 'quantity

and quality being considered. ' THEY CANNOT IMPOSE

ADDITIONAL CONDITIONS, AND ANY ORDINANCE OR RESOLU-

TION PURPORTING TO DO SO IS INEFFECTUAL. The incon-

sistency of the resolution relied on with these pro-

visions of the Charter is obvious." (Emphasis added)

In accordance with the foregoing, you are therefore

advised that under the present Charter limitations, the

Purchaser of Supplies is required to advertise publicly for

bids and to accept the lowest responsible bidder replying to

the advertisement. Since the provisions of the Charter are

paramount, it would be necessary to obtain a Charter Amend-

ment requiring that all County printing shall be done in the

County

.

Respectfully submitted,

GEORGE AGNOST, City Attorney

By.
RAYMOND E. AGOSTI
Deputy City Attorney

APPROVED:
Cxty Attorney
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SUBJECT: Peyrient for Accuir.ulated Unused Sick
Leave Upon Retirer.ent, Death or
Separation for Industrial Accident
as a Vested Right

REQUESTED BY: Gilbert H. Boreman, Clerk
Board of Supervisors
on behalf of
Honorable Quentin L. Kopp

PREPARED BT: John S. Kenny
Deputy City Attorney

QUESTION PRESENTED

Is the right of current employees of the Cit3^ and County
to compensation for accur.ulated sick leave upon retirement, death
or separation for industrial accident a vested right?

CONCLUSION

Yes.

ANALYSIS

The right to such payment is provided for in Section 23.14,1
of the Civil Service Commission Rules with respect to miscellaneous
employees; Rule 5.41.1 of the Rules and Procedures of the San
Francisco Police Department with respect to members of the Police
Department and Rule 38o4.1 of the Rules of the San Francisco Fire
Department with respect to members of the Fire Department. (The
rules relating to police officers and firemen were adopted by
their respective commissions; were approved by the Civil Service
Commission, and thus became part of the Civil Service Commassion
Rules pursuant to the provisions of Section 23.17 of said Rules.)

Sections 23.14.1 and 23.17 of the Civil Service Rules were
adopted by the Civil Service Commission pursuant to the power
vested in said Commission by Charter Section 8.363 and have the
same force and effect as the Charter itself. (Viner v. Civil
Service Commission . 59 Cal.App.2d 458, 465.) "^
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In Marsille^ v. City of Santa Ana (1976) 6h Cal.App.2Q
764, it was held that where a statute clearly demonstrates the
intent of the Legislature that an eir-.ployee receive full corr.-

pensation for accurr.ulated sick leave, the issuance of a writ
of mandate to compel the payment of such compensation is proper.

In Van Riessen v. City of Santa Monica (1976) 63 Cal.
App.2d 193, a writ of mandate to compel payrient for unused sick
leave upon retirement was denied. However, in this case no
Eemorandur. of understanding, ordinance or salary resolution
specifically granted this right. In affirming the decision, the
Court of Appeal held, in part, as follows:

". , , Ve hold that absent some specific
statutory' or other lawful authorization a cash
payment for accumulated sick leave, like over-
time work, is not allowed (Citing cases.) In
each of these cases there were statutory or
lawful regulations granting a right to paj-Tnent

which is inappropriate to the case at bench
. . . ." (63 Cal.App.3rd 193, 200.)

Thus, it is apparent that the Van Riessen case, supra ,

is authority for the payment of compensation to employees for
accumulated sick leave where provision for such is made by
statute and is not in conflict with the Marsille case, supra .

Decisions in other jurisdiction clearly define such pay-
ments as a vested right. In Harryman v . Ros eburg Rural Fire
Protection District (Or. 196b) 420 P.2d 51, it was held that
pa\T'ient for unused sick leave accumulated until termination of
employment was a constructual term of employment and the
employing entity could not deprive an employee of the payment
after he had earned it by revoking the sick leave provision.
(See also: State v. Oregon State Motor Association , (Or. I967)
432 P. 2d 312; Adans v. Schrunk (Or. 1971) 4^0 P. 2d 83I;
Thompson v. Burr , (Or. 19'/l) ^90 P. 2d 157.)

In City of Galveston v. Laudrum (Texas, 1976) 533 S.W.2d
394, it was held that the provisions of a statute providing for
payment of accumulated sick leave upon leaving municipal service
must be considered as part of the contracts of employmient between
the city and its employers and that any such payment after retire-
ment is not an unconstitutional payment of extra compensation
after service has been rendered.
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In viev of the foregoing, it is my opinion that the
right of present er.ployees of the City and County to a cash
pa\-r:ent for accur-ulated unused sick leave upon retirement
or separation for industrial injury is a vested right.

Very truly yours,

GEORGE AGNOST
City Attorney

By . . .

John S. Kenn^'
Deputy City Attorney

Approved:

City Attorney

JJStdkms
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June 15, 1978

Status of Sergeants who are Appointed as
Assistant Inspectors or Assistant Inspectors who
are Appointed as Sergeants and Elect to Reir.ain

in the Bureau of Inspectors

Charles R. Gain, Chief
San Francisco Police Department

Michael C. Killelea, Deputy City Attorney

This opinion will serve as a clarification and revision of
Opinion No. 77-45, dated November 16, 1977, relating to the
status of sergeants who are appointed to assistant inspectors and
assistant inspectors who are appointed sergeants but elect to
remain in the Bureau of Inspectors.

i

QUESTION PRESENTED

1. When a sergeant is appointed to the rank of assistant
inspector or when an assistant inspector is appointed to the rank
of sergeant and elects to remain in the Bureau of Inspectors at
the rate of compensation of a sergeant, does such an election
constitute a waiver of the actual rank of sergeant?

2. When a sergeant is appointed to the Bureau of
Inspectors as an assistant inspector or, an assistant inspector
is appointed to the rank of sergeant and such appointee elects to
perform the duties of an assistant inspector and receive
ccMipensation for the rank of sergeant pursuant to Charter Section
3.534, does such appointee acquire seniority in both ranks?

I 3. When an assistant insp>ector is appointed to the rank of
sergeant and elects to remain in the Bureau of Inspectors as an
assistant inspector receiving compensation at the rate of a
sergeant, will such service as an assistant inspector constitute
service as a sergeant for the purpose of computing service of the
required six months probationary period of the rank of sergeant?

CONCLUSION

1. Mo.

2. Yes.

3. 'Tes.
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I ANALYS IS

Question No. 1.

Section 3.531 of the Charter designates the various ranks
and positions in the San Francisco Police Department as follows:

"The several ranks or positions in the
department shall be as follows: chief of •

police, captains, criminologists, lieutenants,
inspectors, sergeants, assistant inspectors

n
• • •

Prior to the enactment of Proposition E in 1971 which
amended Section 35.3 (now Section 3.534) of the Charter, the
ranks of assistant inspector and inspector were exempt civil
service ranks, which were not subject to competitive
examination. The Chief of Police, in the exercise of discretion,
made appointments to the exempt civil service rank of assistant
inspector from among the members of the department holding the
rank of police officer and sergeant. Vacancies in the rank of
full inspector were filled by the Chief of Police from among
those holding the rank of assistant inspector. Both assistant
inspectors and inspectors held their ranks at the pleasure of the
chief for the first year of service and thereafter could be
removed and returned to their civil service rank only for cause
under Section 155 (now Section 8.343) of the Charter.

^

^Former Section 35.3 of the Charter reads in part:

• 1'Assistant inspectors and inspectors shall
serve at the pleasure of the chief of police
during their first year of service as
assistant inspector and thereafter may only be
removed and returned to their civil service
rank in the manner herein provided £or
inspectors."
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Prior to the enactment of Proposition E, in 1971, it was
coitmon practice for a police officer who was appointed to the
Bureau of Inspectors as an assistant inspector and then who
subsequently received an appointment to the rank of sergeant
after competitive examination, to remain in the Bureau and
perform the duties of an assistant inspector while holding the
rank of sergeant. Such a construction was consistent with that
portion of Section 3.534 (and formerly Section 35.3) which
provides that inspectors and assistant inspectors "shall have the
same rights as other members of the department to take
competitive examinations from their respective civil service
ranks." The right to take such competitive promotive civil
service examinations exists only if the member continues to hold
the former civil service rank. Accordingly, a review of Section
35.3 of the Charter prior to the enactment of Proposition E

clearly shows that assistant inspectors and inspectors retained
their former civil service ranks while occupying the exempt ranks
in the Bureau of Inspectors. They could therefore take
examinations based upon their civil service ranks even though
they were appointed to and performing duties in the exempt ranks.

Proposition E removed the discretionary authority of the
chief of police to make appointments to the rank of assistant
inspector. It substituted instead the requirement that such
appointments must be made from a civil service eligible list for
assistant inspector after competitive examination. The procedure
for appointment to the position of inspector remained unchanged
in that it was not made subject to competitive civil service
examination. Under existing Charter language, which is the same
as former Section 35.3, the Chief of Police may appoint
inspectors frcxn among those holding the rank of assistant
inspector who have served as such for two years. An inspector
shall serve at the pleasure of the chief of p>olice for the first
year of service and thereafter can be removed and returned to his

civil service rank only for cause under Section 8.343 of the
Charter.

It is clear that prior to and after the amendmentby
Proposition E to Section 35.4 (now Section 3.534) of the Charter,
a member in the rank of assistant inspector and inspector
retained his civil service rank for the purposes of taking
examinations, for receiving service credits thej^n and in the
event of removal from an exempt rank within the Bureau of

Inspectors.
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This dual rank holding was also recognized in the following
amendnient added to Section 35.4 (now Section 3.534) by
Proposition E. The amendment is as follows:

... The chief of police shall appoint
assistant inspectors to fill vacancies in the
rank of assistant inspector from the certified
list of qualified candidates by order of the
grade achieved in the examination; provided,
however, if any member of the department
appointed as an assistant inspector is a
sergeant at the time of the appointment or is
appointed a sergeant thereafter , he shall
receive the rate of compensation attached to
the rank of sergeant." (Emphasis added.)

The above-quoted language contemplates that a member of the
Bureau can hold two ranks. Thus, a person holding the rank of
sergeant can be also appointed as an assistant inspector or an
assistant inspector shall have the right to be also appointed as
a sergeant; and under both conditions, the member shall receive
the salary of a sergeant. It should be noted that the
above-quoted language of Section 3.534 does not take away any of
the rights or privileges of the formerly held rank — it merely
guarantees salary rights to the member who is appointed to
another rank.

Section 3.534 of the Charter does not require a forfeiture
or waiver of the previously held rank when an assistant inspector
is appointed a sergeant or when a sergeant is appointed an
assistant inspector. Waiver is the intentional relinquishment of
a known right with knowledge of the facts (51 Cal.Jur.2d Section
2, Waiver). To constitute a waiver, it is essential that there
be an existing right, a knowledge of its existence and an actual
intention to relinquish it, or such conduct as warrants an
inference of the relinquishment (Chase v. National Indemnity Co.,
129 Cal.App.2d 853). A waiver will not be presumed contrary to
the intentions of the party whose rights would be injuriously
affected (Caesar's Restaurant v. Industrial Ace. Com. , 175
Cal.App.2d 850; McDaniels v. General Ins. Co., 1 Cal.App.2d
454), It is clear that a member cannot impliedly waive the
former rank upon being appointed as an assistant inspector or
sergeant. The only time that such waiver would be effective is
where the member, with knowledge of his rights and privileges
under the former rank, intentionally waived it. Such waiver
could not be presumed by the acceptance of another rank.
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However, if a member of the Bureau of Inspectors who also
holds the rank of sergeant requests permanent reassignment to
perform the duties of a sergeant outside the Bureau, then the
Police Chief could require such member to sign a formal waiver of
his rank in the Bureau of Inspectors as a condition of the
permanent reassignment. This requirement for a waiver of the
assistant inspector or inspector rank is legally justified for
the reason that Section 3.534 of the Charter gives a member of
the Bureau the right to hold both the rank of sergeant and his
rank in the Bureau at the same time, but there is no similar
right provided for members serving outside the Bureau.
Therefore, if a member elects to take a permanent reassignment
outside the Bureau, such member has no right to also retain his
rank in the Bureau of Inspectors.

It must be concluded that when a sergeant is thereafter
appointed as an assistant inspector or when an assistant
inspector is subsequently appointed to the rank of sergeant there
is no forfeiture or waiver of the prior rank. Section 3.534 must
be interpreted to mean that members of the Bureau hold their
prior civil service ranks for the purpose of taking competitive
examinations, for receiving promotional service credits on
examinations and in the event of removal from an exempt rank
within the Bureau of Inspectors.

Nothing in the language of Sections 3.531 or 3.534 of the
Charter compels a conclusion that the acceptance of an
appointment to the rank of assistant inspector by a sergeant or
appointment of an assistant inspector or inspector to the rank of
sergeant requires waiver or forfeiture of one or the other ranks.
A waiver or forfeiture of ranks should be additionally avoided
if, as a consequence, persons may be precluded thereby from
qualifying for future promotion in the police department. The
opportunity to take promotional examinations is required whenever
practicable (see Section 8.327, Charter; Allen v. Mckinley , 18
Cal.2d 697). These charter sections have been administratively
interpreted by the Civil Service Commission to permit the holding
of two ranks for examination purposes and in my opinion such an
interpretation is consistent with the Charter.
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Question No. 2.

Seniority is defined in the Civil Service Rules as follows:

Section 2.26.1

"a) PERMANENT . Seniority shall be
determined by the date of certification which
resulted in a permanent appointment to a

position in a classification in a department.
In the event of identical dates, seniority
shall be determined by rank on the eligible
list, the higher eligible being the senior."

A member who is appointed sergeant will acquire seniority
in that rank for purposes of civil service examinations on the
date such person is appointed to the rank. If that person is

subsequently appointed as an assistant inspector, then seniority
in that rank will also commence on the date of appointment
thereto. Therefore, under Civil Service Rule 2.26.1, the member
will have two separate seniority dates — one for the rank of

sergeant and one for the rank of assistant inspector.

Departmental seniority, however, is not governed by civil
service rule. Section 2.26.2 of the Civil Service Rules provides:

Seniority for shift and work assignments,
vacation or holiday schedules is determined by
the appointing officer, and is not within the
authority of the Civil Service Commission."

Therefore, in accordance with Civil Service Rule 2.26.1, a

ember who is appointed as a sergeant commences to earn
"seniority" in that rank on the date of appointment thereto for
the purposes of computing service credits for promotional
examinations under Section 8.327 of the Charter. This seniority
is earned whether the member's service as a sergeant is in the
patrol force, in the Bureau of Inspectors or a portion of service
in both divisions. Thus, a sergeant who is appointed as an
assistant inspector or an assistant inspector who is appointed a
sergeant and elects to remain in the Bureau commences to earn
seniority credits to the rank of sergeant fran the date of
appointment to that rank even through all or a portion of such
service is in the Bureau. For example, an assistant inspector
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who "holds" the rank of sergent would be eligible to compete in
the examination for lieutenant and would be awarded seniority
credits as a sergeant from the date of appointment thereto even
though his entire service in that rank was in the Bureau of
Inspectors. I have reviewed the Civil Service computations of
seniority credits of members of the Bureau who have taken
lieutenant and captain examinations and it has awarded seniority
credits for time served as a sergeant or lieutenant based on the
date of appointment to the rank regardless whether such service
is in the patrol force or in the Bureau of Inspectors.

"Seniority" as defined by Civil Service Rules pertains only
to the definition of that term as it is used in the Civil Service
Rules and the Charter. Therefore, under Section 2.26.2 of the
Civil Service Rules, the department can establish its own rules
for seniority as it governs assignments, watches, vacation and
other rights and privileges within the department. If the Police
Department has no such rule on departmental seniority, then it

would seem appropriate to adopt the same provision as Civil
Service Rule 2.26.1. Thus, seniority in a rank commences on the
date of appointment thereto so that sergeants who are appointed
as assistant inspectors and assistant inspectors who are
appointed as sergeants and remain in the Bureau will have a

separate seniority date for each rank which can be used for
various rights and privileges attached to a rank within the
department and within the Bureau of Inspectors.,

Therefore, in answer to your question, a sergeant who is

appointed an assistant inspector or an assistant inspector who is

appointed a sergeant acquires seniority in both ranks. Such
seniority may be used for the purposes of examination credits
under Section 8.327 of the Charter or other matters in which
seniority is used in the Civil Service Rules. But where there is

a question of seniority rights within the police department for

purposes of assignment or other such rights and privileges, then
departmental rule will control. If no such departmental rule or

policy has been adopted, then seniority within a rank should be
computed from the date such member is certified to the rank.

QUESTION NO. 3 .

As discussed in reply to Question No. 2, a member's
seniority in a rank ccxnmences on the date that such member is

certified thereto. It is my opinion that the probationary period
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as a sergeant cjominences on the date of appointment to that rank
even though the appointee continues to serve in the Bureau of
Inspectors after the appointment. Section 8.340 of the Charter
provides in pertinent part:

"Any person appointed to a permanent
position shall be on probation for a period of
six months, ... At any time during the
probationary period the appointing officer may
terminate the appointment upon giving written
notice of such termination to the employee and
to the civil service commission specifying the
reasons for such termination . . . Immediately
prior to the expiration of the probationary
period the appointing officer shall report to
the civil service commission as to the
competence of the probationer for the
position, and if competent, shall recommend
permanent appointment."

It has been a long standing administrative practice that
when an assistant inspector or inspector is appointed as a
sergeant, such member could continue service^ in the bureau and
the probationary period to the sergeant rank is satisfied by such
service. Thus, members of the Bureau who also hold the rank of
sergeant could c«npete for the lieutenant examination and obtain
seniority credits for service in the rank of sergeant even though
such member has not served in that capacity in the patrol force.
Section 8.340 of the Charter does not require that a promoted
employee be assigned specific tasks in order to satisfy the six
month's probationary period. The appointing officer, in his
discretion, may assign newly promoted members to such duties as
he deems appropriate during the probationary period so that he
can determine their fitness to receive permanent appointment at
the expiration of the probationary period. But nothing in the
Charter or the Civil Service Rules demands that sergeants must be
placed in the patrol force in order to satisfy their probationary
period to that rank.

Therefore, it is my opinion that when an assistant
inspector is appointed to the rank of sergeant and elects to
remain in the Bureau, the service of that member in the Bureau
constitutes service in the rank of sergeant in cwnputing the six
nonth^s probationary period to that rank. The Chief of Police
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appointed
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supervisor
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scretion to assign assistant inspectors who have been
to the rank of sergeant to such duties within the
that he can evaluate that member's performance of the
lities of the rank of sergeant. The failure to assign
y duties to probationary sergeants within the Bureau
however, preclude that member from obtaining a
appointment to the sergeant rank upon satisfactory
of the six month's probationary period.

It is therefore my conclusion that an assistant inspector
who is appointed a sergeant can satisfy the requirements for the
probationary period to the rank of sergeant while continuing to
serve in the Bureau of Inspectors.

Very truly yours,

GEORGE AGNOST
City Attorney

APPROVED:

^^7^uZ^Q}7<ic£ecS^
Michael C. Killelea
Deputy City Attorney

City Attorney

MCK:css
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^LCCLu^ OPINION NO. 78-58

SUBJECT

:

REQUESTED BY:

PREPARED BY;

The City and County of San Francisco's
role in the Bay Area Air Pollution
Control District.

Gilbert H. Boremam
Clerk of the Board of S\:^ervisors

B. Timothy Murphy
Deputy City Attorney

QUESTIONS PTIESENTED

Is the City and County of San Francisco mandated
to maintain membership in the Bay Area Air Pollution
Control District?

May the City and County of San Francisco refuse to
pay its membership share for the forthcoming fiscal year?

CONCLUSIONS

Yes

No

ANALYSIS

The Bay Area Air Pollution Control District is now
a creature of statute (Health and Safety Code §40200)

.

By statute the geographic area of the City and County of
San Francisco is included in the district.

I





OPINION NO. 78-58

Gilbert H. Boreman 2 June 23, 1978

Section 40271 of the Health and Safety Code
provides

:

"Before the first day of September of each year,
the bay district board shall estimate and detennine
the amount of money required by the bay district for
its purposes during the fiscal year and shall appor-
tion this amount to the counties included within
the bay district, one-half according to the relative
assessed value of property on the secured roll of each
county, or that portion thereof, within the bay
district as determined by the bay district board
emd one-half in the proportion that the population
of each county, or that portion thereof, within
the bay district bears to the total population
of the bay district.

"For the purposes of this section, the bay district
board shall base its determination of the population
on the latest official information available to it.

"The total amount of money required by the bay
district to be apportioned to the counties, or that
portion thereof, included within the bay district for
its purposes shall not exceed two cents ($0.02) on
each one hundred dollars ($100) of the assessed value
of all the property included within the bay district."

Section 40272 of the Health and Safety Code provides:

"On or before the first day of September of each
year, the bay district board shall certify to the
auditor of each county the total amount apportioned
to the co\inty.

"Each board of supervisors shall levy an ad valorem
tax on the taxable property, but not including intangible
personal property, within the county, or that portion
thereof, included within the bay district sufficient
to secure the amount so apportioned to it. Such taxes
shall be levied and collected together with, and not
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separately from, the taxes for county purposes and
shall be paid to the treasurer of each of the
counties to the credit of the bay district."

Thus, menibership is not predicated upon any action
of the Board of Supervisors and the City and County may
not withhold any funds collected to meet the district
budget needs.

Very truly yours,

GEORGE AGNOST
City Attorney

By
Deputy City Attorney

APPROVED;

City Attorney
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SUBJECT; Delegation of Appointing Officer's Power to
Suspend Subordinates for Periods Up to Thirty
Days under Section 8.342 of the Charter

REQUESTED BY: Sheriff Eugene Brown

PREPARED BY: Michael C. Killelea
Deputy City Attorney

QUESTIONS PRESENTED

1. May the Sheriff delegate the power given to him under
Section 8.342 of the Charter to the Undersherif f

?

2. If such power may be delegated, are there any limiting
circumstances imposed by law to such delegation?

CONCLUSION

The appointing officer cannot delegate the discretionary
powers reserved to him under Section 8.342 of the Charter, but he
may delegate the investigative functions preliminary to the
exercise of discretionary authority.

ANALYSIS

Section 8.342 of the Charter authorizes the appointing
officer, for disciplinary purposes, to suspend a subordinate for
a period not exceeding thirty (30) days. If the suspension is
for a period in excess of five (5) days, the employee, at his
request, shall be given a hearing by the appointing officer. The
decision of the appointing officer in all such cases shall be
final.

It is a general rule of law that powers conferred upon
public agencies or officers which involve the exercise of
judgment or discretion cannot be delegated to subordinates in the
absence of statutory authorization. However, public agencies may
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delegate the performance of ministerial tasks, including the
investigation and determination of facts preliminary to agency
action.

In Calif. School Employees Assn. v. Personnel Comm. ,

3 Cal.3d 139, 144, the Supreme Court stated:

"As a general rule, powers conferred
upon public agencies and officers which
involve the exercise of judgment or
discretion are in the nature of public
trusts and cannot be surrendered or
delegated to subordinates in the absence
of statutory authorization. (Sacramento
Chamber of Commerce v. Stephens, 212 Cal.
607, 610 [299 P. 728]; Webster v. Board
of Education, 140 Cal. 331, 332 [73 P.
1070]; City of Redwood City v. Moore, 231
Cal.App.2d 563, 576 [42 Cal.Rptr. 72];
see 41 Cal.Jur.2d, Public Officers,
Section 135; 2 McQuillin, Municipal
Corporations, Section 10.39.) . . .

"On the other hand, public agencies
may delegate the performance of
ministerial tasks, including the
investigation and determination of facts
preliminary to agency action."

(See also Klevesahl v. Byington (1934) 1 Cal.App.2d 676;
Calif. Assn. of Nursing Homes, etc. Inc. v. Williams (1970)
4 Cal.App.3d 800, 815; Feist v. Rowe (1970) 3 Cal.App.3d 404,
421; Brown v. City of Berkeley (1976) 57 Cal.App.3d 223; In re
Tucker (1971) 5 Cal. 3d 171, 200.)

McQuillin, Municipal Corporations , Vol. 4, Sec. 12.233(e)
states the general rule regarding quasi-judicial powers:

"The agency upon whom the power of
removal is conferred by law cannot
delegate such power. Thus, power to
remove vested in a council cannot be
delegated to a committee. ..."

Section 8.342 of the Charter provides that the appointing
officer has (1) the power to suspend employees for disciplinary
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purposes up to thirty (30) days, and (2) the power to hear any
appeals from suspension in excess of five (5) days. The duty to
hear appeals has been placed solely in the appointing officer.
Delegation of such a duty is only permissible if authorized by
the statute (charter) which established the original hearing
duty. (See Bardini Estate Co. v. Los Angeles , 28 Cal.App.2d 224,
229-230.) In my opinion, the appointing officer, who makes the
ultimate decision, must hear all the evidence upon which he will
base his decision. The only delegable power is the power of
investigation, including the collection of information necessary
to the drafting of proper findings and the imposition of the
discipline, if any, to be imposed.

Very truly yours,

GEORGE AGNOST
City Attorney

By
MICHAEL C. KILLELEA
Deputy City Attorney

APPROVED:

' City Attorney

MCKrcss
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conduct a pviblic hearing to consider a request from the Pub-
lic Utilities Conunission to abandon a Municipal Railway
transit line.

Absent cunendments to the Municipal Code and in all hear-
ings which the Board of Supervisors must conduct pursuant to
state law or the Charter the Board must hear the appeal while
sitting as a committee of the whole.

The Board of Supervisors could amend the Municipal Code
to exclude it from those appeal processes which it is not
mandated by state law or the Charter to conduct. In the case
of the Health Code Sections cited above, the duty to conduct
a p\iblic hearing was vested in the Board by its own ordinance.
On the other hand hearings conducted by the Board on sub-
division matters are mandated by Government Code Section
66452.5.

The Court of Appeals held in Bandini Estate Co. v. Los
Angeles , 28 C.A.2d 224, 229-30:

"Reference to Political Code Sections 3672 and
3682, inclusive, disclose that the board of super-
visors of each county must meet upon a day fixed ^

to examine the assessment book and equalize the
assessment of property in the county. Glancing at
these sections we find reference in each instance
was made to the 'Board'; that the 'Board' was re-
quired to examine on oath; subpoena witnesses;
direct the assessor to assess taxable property
and deliver the assessment books so corrected to
the county auditor . No delegation of any authority
can be found therein to a single member of such
board to carry out any of the powers therein grant-
ed . In the instant case, over the objection of
appellant, one member of the board of supervisors
constituted himself a board of equalization.

"In the recent case of Morgan v. United States,
304 U.S. 1 [58 Sup. Ct. 773, 82 L.Ed. 1129], the
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Supreme Court of the United States, speaking through
the Chief Justice, laid down the requirements of due
process as applied to proceedings before a quasi-
judicial tribunal. What is there said may very aptly
be applied to the situation here. In accordance with
the principles there laid down it would clearly
appear that appellant in order to receive the benefits
of due process was entitled to a hearing of a majority
of the board of equalization.

"Due process also requires that the tribunal con-
ducting the hearing be constituted in accordance with
statutory requirement. (Ex parte Giambonini, 117 Cal.
573 [49 Pac. 732].) The seime rule of due process as
to a properly constituted tribunal is as applicable
to a quasi-judicial board as to a court. In Taboada
V. Sociedad Espanola, etc., 191 Cal. 187 [215 Pac. 673,
27 ALR 1508] the Court said: 'This rule is not con-
fined alone to courts of justice and strictly legal
tribunals, but is applicable to every tribunal which
has the power and authority to adjudicate questions
involving legal consequences.' Due process, there-
fore, would require that the board of equalization
be constituted in accordance with the statutory mode."
(Emphasis added.)

In Calif. School Employees Assn. v. Personnel Comm. ,

3 C.3d 139, 144, the Supreme Court stated:

"As a general rule, powers conferred upon public
agencies and officers which involve the exercise of
judgment or discretion are in the nature of public
trusts and cannot be surrendered or delegated to
subordinates in the absence of statutory authorization.
(Sacramento Chamber of Commerce v. Stephens, 212 Cal.
607, 610 [299 P. 728]; Webster v. Board of Education,
140 Cal. 331, 332 [73 P. 1070]; City of Redwood City
v. Moore, 231 Cal.App.2d 563, 576 [42 Cal.Rptr. 72];
see 41 Cal. Jr. 2d Public Officers, §135; 2 McQuillin,
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Municipal Corporations , § 10.39.) . . .

"On the other hand, public agencies may
delegate the performance of ministerial tasks,
including the investigation and determination
of facts preliminary to agency action."

Legislative bodies may seek the assistance of indi-
viduals or agencies, such as the Bureau of the Budget to
conduct investigations. However, the ultimate decision-
making duty is not delegable unless authorized by statute.
( Klevesahl v. Byington (1934) 1 Cal.App.2d 676, Calif. Assn.
of Nursing Homes Etc. Inc. v. Williams (1970) 4 C.A.3d 800,
815, Feist v. Rowe (1970) 3 C.A.3d 404, 421.

The general rule is set forth in McQuillin, Municipal
Corporations 1966 Revised Vol. 2, Section 10.40:

"The rule is well settled that legislative
power cannot be delegated by a municipality
unless expressly authorized by the statute con-
ferring the power. So judicial, as distinguished
from ministerial, functions cannot be delegated."

When acting in its quasi-judicial capacity, such as hear-
ing a subdivision map appeal, the legislative body cannot
delegate any portion of its appeal power. McQuillin, Muni-
cipal Corporations Vol. 4, Section 12.233(e) states regard-
ing quasi-judicial powers:

"The agency upon whom the power of removal
is conferred by law cannot delegate such power.
Thus, power to remove vested in a council cannot
be delegated to a committee ..."
Until such time that the various sections of the Muni-

cipal Code are amended, in my opinion, the term "Board"
means the entire Board of Supervisors, sitting as a committee
of whole. Delegation of any hearing fxinction to a committee
would result in an improper hearing. I must also point out
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that if it is your desire to retain ultimate decision-making
authority in the full Board of Supervisors, should the neces-
sary amendments be made to authorize appeal hearings by
committees, the Board of Supervisors would be bound to accept
the recommendation of the committee. Any other result would
necessitate a new hearing before the full board ( Taylor v.
Industrial Ace. Com. (1940) 38 Cal.App.2d 75, 82, Cal. Ship-
building Corp. V. Ind. Ace. Com. (1946) 27 C.2d 536, 544;
Hohreiter v. Garrison (1947) 81 C.A.2d 384, 398.)

Respectfully submitted,

GEORGE AGNOST
City Attorney

By
James L. Lazarus

Deputy City Attorney

APPROVED:

City Attorney

JLL/c
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^ l-JuXLt OPIKIOK NO. 78-61

SUBJECT: Procedures necessary to be followed for
the election of a Charter Conunission
in accordance with Proposition L on
the ballot of Jiine 6, 1978, which was
a Declaration of Policy to call an
election to choose charter commissioners.

REQUESTED BY: Gilbert E. Boreman. Clerk of the
Board, on behalf of Supervisors
Molinari, Dolson, Lau and Milk.

PEEPAEED BY: Thomas A. Toomey, Jr.
Chief Deputy City Attorney

QUE^TIOKS PRESENTED

1. Procedures required to elect charter commissioners,

2. May charter commissioners be elected by supervi-
sorial district?

COl^'CLUSIONS

1. Procedures set forth in analysis.

2. Charter commissioners must be elected cityvide
and not by Supervisorial District.

ANALYSIS

Proposition L was passed by the voters on Jvme 5, 1978.
The Proposition was a declaration of policy stating:

Shall the Boaxd of Bupervisors
of the City and County of San Francisco
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act to call an election to choose
charter commissioners, who would
thereafter prepare and propose a
revised City and County charter for
subsequent approval by the voters of
San Prancisco?"

The Charter is silent on the matter of electing
charter coininissioners inasmuch as the election of charter
commissioners was formerly provided for in the State Con-
stitution. The State Constitution was amended in 1970 and
the provisions for the election of charter commissioners
was placed by the State Legislature in the Government Code
of the State of California (Sections 54450-34^5). Charter
Section 9.103 states that all provisions of the general
laws of the state regarding elections are applicable to the
citv and co\inty tmless otherwise provided in the Charter.
See^ Clark vs. Patterson X1977) 68 Cal.App. (3rd) 329 at
page 555; and District Election Committee vs. O'Connor (1978)
78 Cal.App. (3rd) 261, where the Court stated:

"In the light of the foregoing
analysis, it is readily ascertainable
that the Legislature meant to and did
achieve the same paramount control over
charter amendment procedures through
statutory enactment as was formerly
provided under the Constitution ( Clark
vs. Patterson (supra) ), as a matter
of \miform statewide concern. Accord-
ingly, we hold that in enacting general
laws dealing with charter amendment
procedures (Gov. Code Sec. 5^50 et seq.),
th€ Legislature was properly acting upon
a matter of statewide concern with the
intention of preempting that field of
regulation to the exclusion of any attempted
municipal regtilation in the same field. To
the extent that the provisions of the char-
ter of the City and County of San Francisco
are in conflict with said general laws they
are determined to be invalid."

It is therefore clear that Government Code Sections
54450 to 54465 are controlling as to the election of charter
commissioners to form a charter commission to propose a new
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charter or revise the charter.

The pertinent provisions of the Government Code
relating to the procedure for electing charter commissioners
in the November 1978 election are quoted as follows:

"Section 5^51.

"The charter may be proposed or revised
by a charter commission chosen by the
electors of the city or city and county,
at any general or special election, but
no person shall be eligible as a candi-
date for such commission unless he is
an elector of the city or city and county."

"Section 5^52.

"An election for choosing charter commis-
sioners may be called by a majority vote
of the governing body of a city or city
and county, or on presentation of a peti-
tion signed by not less than 15 percent
of the registered electors of such city
or city and covinty. Any such petition
shall be verified by the authority having
charge of the registration records of the
city or city and county and the expenses
of such verification shall be provided by
the governing body thereof. The govern-
ing body shall call such election not
less than 75 i^or more than 90 days from
the date of its vote or the date of
verification of the petition."

"Section 54453.

"At Buch election the electors shall vote
first on the question 'Shall a charter com-
mission be elected to propose a new charter
or to revise the charter?* and secondly
for the candidates of the office of charter
commissioner. If the first question receives
a majority of the votes of the qualified
voters voting thereon at such election, the
15 candidates for the office of charter
commissioner receiving the highest number
of votes shall forthwith organize as a
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charter commission, but if the first
question receives less than a majority
of the votes of the qualified voters
voting thereon at such election no charter
conanission shall be deemed to have been
elected."

"Section 5^5^.

"Candidates for the office of charter
commissioner shall be nominated either
in such manner as may be provided for the
nomination of officers of the municipal
or city and county government or by peti-
tion, substantially in the same manner
as may be provided by general laws for the
nomination by petition of electors of
candidates for public offices to be voted
for at general elections."

From this basic law I conclude that the following
procedures must be followed in order to place the matter
of a charter commission before the voters at the November 7»
1978 election:

The Board of Supervisors must pass by a majority
vote a resolution calling for the election of charter
commissioners (Government Code Section 5^52). The
resolution must specify to the Registrar of Voters two
separate items to be placed before the voters.

(a) The question exactly as set forth in Government
Code Section 5^53 1 to wit:

"Shall a charter commission be elected
to propose a new charter or to revise
the charter?"

(b) A second measTire in the form of candidates
for the office of charter commissioner. (Government Code
Section 5^55).

Section 54455 states that if the first question
receives a majority vote then the 15 candidates for the
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office of charter commissioner receiving the highest
number of votes shall forthwith organize as a charter
commission. It is clear from the language of this
Section that a cityvdde election is intended by the
Government Code and any method that would provide for
election of charter commissioners by supervisorial
district would be invalid. Both Section 34451 and 54453
contemplate that the charter commission be chosen by
the electors of the city and county and this can only be
interpreted to mean all the electors of the city and
county voting on all the candidates. See: People vs.
Dooley , 63 K.E. 815.

Government Code Section 3^5^ states that candidates
for the office of charter commissioners shall be nominated
in such manner as may be provided for the nomination of
officers of the municipal or city and county government.
The nomination of officers of the City and Covmty of San
Francisco is provided for in Charter Section 9^104 and in
my opinion the procedures set forth in Section 9*104
would apply to the nomination of candidates for the office
of charter commissioner. The procedures set forth in
Charter Section 9-104 include the filing of a declaxation
of candidacy and certificates of not less than twenty nor
more than thirty sponsors on forms provided by the fiegistrskr
of Voters. Since there is no compensation for a chsirter
commissioner there would be no filing fee. The candidate
would be entitled to a statement of h.is qualifications not
to exceed one hvmdred words. The candidates names would
appear on the ballot in accordance with the general laws
of the state.

It should also be noted that Government Code Section
5^51 provides that no person shall be eligible as a candidate
for such commission unless he is an elector of the City and
County of San Francisco. Elections Code Section 17 defines
an elector as meaning any person who is a United States
citizen 18 years of age or older and a resident of an
election precinct at least 29 days prior to an election.
It Bhovild further be noted that Government Code Section
54452 which provides for a majority vote of the governing
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body in order to call an election for choosing charter com-
missioners provides that the governing body shall call such
election not less than 75 nor more than 90 days from the
date of its vote.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By
Thomas A, Toomey, Jr.
Chief Deputy City Attorney

Approved:

City Attorney

TAT:dkms
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^ LCOCtyL OPINION NO. 78-62

SUBJECT: Conflict of Interest for City and
County Officials Serving on Animal
Control and Welfare Commission

REQUESTED BY: Health and Environment Committee of
the Boeurd of Supervisors

PREPARED BY: James L. Lazarus
Deputy City Attorney

QUESTIONS PRESENTED

Would a prohibited conflict of interest arise should
the Animal Control officer serve on the Animal Control and
Welfare Commission pursuant to ordinance of the Board of
Supervisors?

Would a prohibited conflict of interest arise should
the Director of Public Health, Chief of Police and General
iManager of the Recreation and Park Department serve on the '

Animal Control and Welfare Commission pursuant to ordinemce
of the Board of Supervisors?

CONCLUSION

The Director of Public Health, Chief of Police and
General Manager of the Recreation and Park Department may
serve on the Animal Control and Welfare Commission; service
by the Animal Control officer would give rise to a prohibited
conflict of interest unless the ordinance is amended.

ANALYSIS

San Francisco Health Code Section 41.1 to 41.3 establishes
a Commission of Animal Control and Welfare consisting of eight
members to be appointed by the Board of Supervisors, the
Director of the Department of Public Health, the Chief of Police
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•

and the General Manager of the Recreation auid Park Department,

The powers and duties of the commission are as follows;

"SEC. 41.2. POWERS AND DUTIES. In
addition to any other powers and duties set
forth in this Article, the Commission shall
have the power and duty to:

"(a) Hold hearings and submit recommenda-
tions regarding animal control and welfare to
the Board of Supervisors.

" (b) Study the various methods of euthanasia
and sterilization services, and recommend those
services found to be both economically feasible
and humane.

(c) Study and recommend minimum require-
ments for the maintenance of animals in private
imd commercial care. A list of the minimum
requirements for each type of animal shall there-
after be made avail«u>le to the public at the
office of the Commission.

(d) Make recommendations to the Chief
Administrative Officer and to the Board of
Supervisors concerning specific terms to be
included in any contract with the operator of
the Animal Control Center.

"SEC. 41.3. REPORTS. The Commission shall
render a written report of its activities to the
Board of Supervisors quarterly. Such report shall
include:

(a) Recommendations to the Board of Super-
visors and to the Mayor for the development of
policies and procedures which will further the
objectives of animal welfare and control.

(b) Recommendations to the Board of Sup>er-
visors smd to the Mayor of additional legislation
deemed by the Commission to be necessary for animal
welfare and control.
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"(c) Recommendations of actions to be
taken by auiy agency, board, or officer of
this City and County for the purposes of
furthering the objectives of amimal welfare
and control."

The Director of the Department of Public Health, the
Chief of Police and the General Mamager of the Recreation and
Park Department are members of the commission pursuant to

ordinamce adopted by the Board of Supervisors in 1973. Legis-
lation is now pending in the Health and Environment Committee
of the Board of Supervisors to include the Animal Control Officer
on the ccxiunission.

Charter Section 8.105 prohibits officers and employees
from becoming involved in various governmental decisions in
which they have a direct or indirect interest. The Animal
Control Officer assumes office by virtue of a contract executed
by the Chief Administrative Officer and ratified by the Board
of Supervisors. Pursuant to Section 41.2(d) of the Health
Code, the commission makes contractual recommendations to the
Chief Administrative Officer and the Board- of . Supervisors. How-
ever, Chairter Section 8.105(j) provides that an officer shall
not be interested in a contract unless it is "awarded, entered
into or authorized by him in his capacity as an officer or
employee, or by an officer or employee under his supervision
and control, or by a boaurd or commission of which he is a member."

Furthermore, Section 8.105-1 makes inappliceible the pro-
visions of Section 8.105.

"... to any member serving as a repre-
sentative of any profession, trade, business,
union or association on any board, commission
or other body heretofore or hereafter created
by an ordinance of the City and County of San
Francisco which requires that the membership
consist in whole or in part of representatv(ies
of specific professions, trades, businesses,
unions or associations. Conflicts of interest
and prohibited practices of such members emd
the penalties therefor shall be as prescribed
by the ordinance creating such board, commis-
sion or other body or by am amendment thereto."

In my opinion Section 8.105 contains no prohibitions

that would present the Director of Public Health, Chief of Police

and General Manager of the Recreation and Park Commission from

serving on the Animal Control and Welfare Commission. No personal
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making or in luiy way attempt to use his official
positions to influence a governmental decision
in which he knows or has reason to know he has

a financial interest."

Section 87100 has been interpreted by the Fair Political

Practices Commission to permit an officer to disqualify himself

from participating in the debate or vote on a governmental deci-

sion in which he has a financial interest. Section 1090 does

not contain such a provision.

In my opinion, Government Code Section 1090 prohibits

an officer from participating in emy manner in the decision

makina process surrounding the awarding or modifying of a contract

between a city and an officer. The stricter provisions of Section

109 prevail over the conflict "of interest provisions of the

Fair Political Practices Act (Government Code Section 87100 et

seq. )

.

A prohibited conflict of interest would arise, in my

opinion, if the Animal Control officer is placed on the commission

as set forth in the proposed ordinance. However, I believe that

the potential conflict can be avoided if the ordinance is drafted

so as to exclude the Animal Control and Welfare Commission from

any participation in the decision making process surrounding

the award of a contract for an animal control officer. If the

commission is not involved in the making of a contract with ,

one of its members, the inclusion of the animal control officer

as a member of the commission would not subject him to a possible

violation of Government Code Section 1090.

Respectfully submitted,

GEORGE AGNOST, Ci1

nes L^^^zarus
deputy /Cit^ Attorney

APPROVED;

City Attorney

JLL:dkms
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^ luXll- OPINION NO. 78-63

SUBJECT:

RZ3U^STZD BY

PREPARED BY:

Effective date of Ordinance signed
by tne Mayor on March 30, 197 3, pro-
viding that the iraximum death benefit
payable on death of certain retired
roembers be increased from $1,000 to
$1,500.

Daniel Mattrocce, General Manager
San Francisco City and County
Employees' Retirement Systen-i

Thomas A. Toomey,Jr.
Chief Deputy City Attorney

QJES TIO:; PRESENTED

Is Ordinance raising death benefits effective on date
signed by the Mayor?

CONCLUSION

Yes.

ANALYSIS

Ordinance No. 164-78 was enacted by the Board of Super-
visors to provide that the maximuni death benefit payable upon
death of certain retired members shall be increased from One
thousand dollars to Fifteen hundred dollars. The ordinamce
was signed by the Mayor on March 30, 197 8.

System now asks if the ordinance is
the Mayor signed it, to wit: March 30,
to referendum and therefore not effective
Although the time for a referendum has

passed the question is nevertheless important because of the
death of retired members after March 30, 1978 and before April 28,
1978.

The Retirement
effective on the date
1978 or is it subject
until April 28, 1978.
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Charter Section 2.304 states in pertinent part that an
ordinance subject to referendum shall become effective thirty
days after its passage while ordinances not subject to referendum
shall become effective upon passage.

Charter Section 9.10 8 states in pertinent part that
ordinances relating to purely administrative matters are Jiot
subject to referendum.

33 Cal.Jur. (3rd) at page 373 states:

"Acts of a municipal body that constitute
a declaration of public purpose, and provide
for ways and ite2ms of its accomplishment,
may generally be classified as acts that
call for the exercise of the legislation power.
Acts that are administrative, and classified
ajnong those governmental powers properly assigned
to the executive department, are those that are
necessary to carry out legislative policies pre-
viously declared by the legislative body or
devolved on it by the organic law of its exis-
tence. In other words, the power to be exercised
is legislative if it prescribes a new policy or
plan; it is administrative if it merely pursues
a plan already adopted by the legislative body
itself, or some power superior to it."

Ordinance No. 154-78 is an amendment by the Board of
Supervisors to Section 16.80(d) of the San Francisco Administra-
tive Code which is the section pursuant to which the Retirement
System administers death benefits to members and retired members
of the retirement system. The authority of the Board of Super-
visors to enact tne particular amendment in question is found
in several sections of the Charter. For members prior to November
1972 the authority is in Charter Section 8.509 for miscellaneous
employees. Identical sections for retired members for police,
fire and other miscellaneous personnel are found in Charter
Sections 8.576, 8.552, 8.584-5, 8.586-8 and 8.588-8. All
sections contain the following quoted authority:

"Upon the death of a roemoer after retire-
ment amd regardless of the cause of death, a
death benefit shall be paid to his estate or
designated beneficiary in the mimner and subject
to the conditions, prescribed by the board of





OPINION NO. 78-63

Daniel Mattrocce 3 July 5, 1978

supervisors for the payirient of a similar
death benefit upon the death of other
retired meiiibers .

"

In Simpson vs. Hite (1950)36 Cal.(2) 125, the California
Suprerae Court held that ein ordinance of the Los Angeles Boarc
of Supervisors which designated a site to be used for a building
or buildings to house the courts was purely an adir.inistrative
function of the local governing body and in so nolding stated
as follows:

"The powers of initiative amd referendum
in Los Angeles County apply only to acts which
are legislative in character, auid not to execu-
tive or administrative acts, (citing cases).
Tne State Legislature has declared the legis-
lative policy here: that the board of supervisors
shall provide suiteible quarters for the munici-
pal eind superior courts. ... It seems obvious
beyond t-ie reach of serious argument that the
board of supervisors cannot perform the duty
of providing 'suitable quarters' for the courts
without selecting and designating the sites of
tne buildings to house the courts, as well as
the character and size of the ouildings. The
determination of wnat is 'suiteible as quarters
for the courts necessatrily includes the selection
of a site as well as ascertainment of the extent
amd character of accomodations which a building
or buildings roust contain. Prescribing the
policy and duty was the legislative act of the
state; carrying out the policy by performing
the duty is an administrative function delegated
by the state to the local governing body, the
board of sup>ervisors. ' The governing body of
the (local political subdivision) ... by its
resolution did not make a law but thereby
stated in an executive or administrative capa-
city as am instrumentality of the state to
make operative the provisions of a state law
already existing, (citing cases) . Here the
state has acted to establish the basic policy
and has vested the responsibility for carrying
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Respectfully submitted,

GEORGE AGNOST, City Attorney

By__________
xnomas A. Tooraey—jf

«,«
^^^^^ Deputy City Attorney

^PROVED;
"-tne^.

City Attorney"

i
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IjCCCi t OPINION NO. 78-65

SUBJECT:

REQUESTED BY;

PREPARED BY:

Authority of City to Exempt Certain
Vehicles in Preferential Parking Areas
From 72 Hour Parking Limitation

Supervisor John L. Molinari

Philip S. Ward
Deputy City Attorney

QUESTION PRESENTED

May the Board of Supervisors exempt vehicles displaying
validly issued preferential parking permits from the 72 hour
parking limitation of the Traffic Code while such vehicles
are parked within the preferential parking area for which
the permit was issued?

Yes.

CONCLUSION

ANALYSIS

In Opinion No. 76-23, the City Attorney advised the
Board of Supervisors that in his opinion the adoption of a
residential permit parking system in San Francisco would
be a valid legislative act consistent with state law and
the federal constitution. The opinion rested upon a finding
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that any number of rational bases justified a parking plan
which distinguished between residents and non-residents in
establishing parking restrictions. The position of this
office was later adopted by the United States Supreme Court
in County Board of Arlington County v. Richards , - U.S. -

,

54 L.Ed. 2d 4 (1977) .

The preferential permit parking plcui enacted by the
Board of Supervisors in 1976 provided for exemption from
certain parking restrictions for "resident" vehicles. Thus
Traffic Code Section 312 provides in pertinent part:

"A resident motor vehicle on which is
displayed a valid parking permit as provided
for herein shall be permitted to stand or
park . . . without being limited by time
restrictions established pursuant to this
Article. Said resident motor vehicle shall
not be exempt from parking restrictions . . .

established pursuant to authority other than
this Article ..." (Emphasis supplied.)

The underlined Icinguage above makes it clear that vehicles
displaying a valid permit are only exempted from parking
limitations adopted pursuaint to Article 15 of the Traffic
Code. Other parking restrictions would regulate both resident
and non-resident vehicles uniformly.

One such uniform parking restriction is found in Traffic
Code Section 37(a), which provides that:

"No person shall park or leave standing any
vehicle on any public street or highway for more
than 72 consecutive hours."
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Section 37(a) is a part of Article 3 of the Traffic Code and
was adopted pursuant to the authority conferred on the City
and County of San Francisco by Vehicle Code Section 22651 (k).

It can certainly be reasonably argued that resident
motor vehicles displaying a permit for the area in which the
vehicle is parked could be exempted from a 72 hour parking
restriction for the convenience and comfort of the residents
of that area. One of the rational bases pointed out by
this office in Opinion No. 76-23 as supportive of preferen-
tial parking was the fact that:

"Preferential parking would serve to
eliminate or reduce one disincentive to City
living by making it more comfortable to
reside in row houses or multi-unit dwellings
which often lack adequate off-street parking."

The legislative presumption underlying Traffic Code Sec-
tion 37(a) is that vehicles left parked in one place for over
72 hours may be abandoned. However a person who resides in
an area, and who has gone to the trouble of purchasing a
preferential parking permit, is much less likely to have
abandoned a vehicle because it is parked for more than 72
consecutive hours. That person may use public mass transit
and choose to leave the car in one place for extended periods
of time. In fact, City residents who leave vehicles unmoved
for long periods of time promote a more healthy environment
by reducing air pollution. On the other hand, a vehicle
parked in a preferential parking zone for more than 72 hours
which does not display an appropriate permit is a proper
subject for the legislative presumption embodied in Section
37(a) .

In conclusion, it would be consistent with state and
federal law for the Board of Supervisors to accommodate
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certain City residents by exempting their vehicles from the
strict application of Traffic Code Section 37 (a) . So long
as the vehicle has a valid permit issued for the area in
which it is parked, it may be permitted to park for a period
in excess of 72 consecutive hours. This is notwithstanding
the fact that vehicles parked in the same area which do not
display a valid permit may remain limited by the present 72
hour provision of Section 37 (a)

.

Very truly yours

,

GEORGE AGNOST
City Attorney

By:
Philip S. Ward

Deputy City Attorney

APPROVED;

City Attorney

PSW/c
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SUBJECT;

REQUESTED BY:

PREPARED BY:

Applicability of Noise Ordinance
to Wind Blowing through Mt. Sutro
TV Tower

Mervyn F. Silverman, M.D. , M.P.H.
Director, Health Care Services

Edmund A. Bacigalupi
Deputy City Attorney

QUESTION PRESENTED

Is the Mt. Sutro TV Tower in violation of Section 2909
or Section 2915 of the Police Code (San Francisco Noise
Oi^nance) when wind blowing through the tower and support
wires causes noise in excess of that permitted?

CONCLUSION

No

ANALYSIS

The TV Tower on top of Mt. Sutro consists of a free-
standing tower structure on top of which sets an antenna
structure consisting of three poles. The antenna structure
is further secured by guy wires constructed of fiberglass
for structural and seismic safety.

After installation of the guy wires homeowners living
in the area bordering on the Mt. Sutro TV Tower complained
about tower wind sounds which Inter ferred with the enjoyment
of their property. Apparently, the tower wind sounds are
the result of high winds blowing through the guy wires and
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only occurs at tiroes of high winds.

Article 29 of the Police Code contains the regulations
enacted to prohibit unnecessary, excessive and offensive
noises within the City and County. Section 2901.5 therein
defines a fixed source of noise as:

"A machine or device capable of creating
a noise level at the property upon which
it is regularly located, including but not
limited to: industrial and commercial process
machinery and equipment, pumps, fans, air-
conditioning apparatus or refrigeration machines."

In Section 2909 of the Police Code in establishing fixed
source noise levels, it is stated:

"it shall be unlawful for any person to operate
any fixed machinery or equipment, or similar
mechanical device in any manner so as to create
any noise which would cause the noise level
measured at the property line of the property
affected by noise omission."

It is apparent from construing the two sections together that
the legislative intent was to control noise from fixed
sources as was generated by machinery. "Machinery"
primarily may be defined as the works of a machine; the
means and appliances by which anything is kept in action;
the mechanism or works of a machine, engine, or instrument.

( State v. Birmingham Bail & Locomotive Co . , 66 So. 2d 884,

SFFi Abbott V. Temple , 73 So. 2d 647, 650; 54 C.J.S.
893.)

The term "machine" includes every mechanical device or com-
bination of mechanical powers used to perform some function
emd produce a certain effect or result. Popularly, a

"machine" is a more or less complex combination of mechanical
parts, as levers, gears, sprocket wheels, pulleys, shafts
and spindles, ropes, chains, and bands, cams, and other
turning or sliding pieces and confined fluids, together
with a framework and support, designed to operate on
material to change it in some preconceived way or to lift
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or transport it. (See Ben Peason, Inc. v. John Burt Co .

,

268 S.W.2d 893, 897; 54 C.J.S. 891.)

Consequently, it is evident that Sections 2901.5 and 2909
of the Police Code were intended to apply only to stationary
things with moving parts arranged to produce a result and
not to a fixed non-moving structure like the Mt. Sutro TV
Tower. In Board of Assessors of City of Haverhill v. J.J.
Newberry Co., 151 N.E.2d 139, it was held that a safe
which was used for safe-keeping of money and business records
of a retail store was not "machinery" within a statute
exempting specified property other than machinery used in
the conduct of business from local taxation.

Section 2915 of the Police Code provides:

"it shall be unlawful for any person without
justification to make or continue, or cause
or permit to be made or continued, any
unnecessary, excessive, or offensive noise,
as defined in Sec. 2901 (k), and including vocal
or instrumental music and related sounds,
whether live or reproduced mechanically by
radio, television, stereo or otherwise, and
which disturbs the peace or quiet of any
neighborhood or which causes discomfort or
annoyance of any reasonable person of normal
sensitivity residing or working in the area."

In Section 2915, the general term "any unnecessary, excessive
or offensive noise" is followed by a list of specific types
of noise as being included therein. By the use of the
work "including", the general term would not ordinarily be
limited to things of the same general nature as those specified.
However, this rule is not absolute and the governing consi-
deration is what was intended by the legislation so that
"including," may also be a word of limitation. (Coast
Oyster Co. v. Perluss , 218 Cal.App.2d 492, 501).

Section 2916 of the Police Code provides for the enforcement
of the noise ordinance. Therein it places enforcement in
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the Director of Public Health as to moveable or fixed
sources of noise and waste disposal services, in the
Department of Public Works insofar as construction opera-
tions, and in the Police Department for all others as to
vehicles and general noise regulations, the latter types
of noise being that generated by persons vocally or
operating a thing. It would appear then that it is
intended that the Police Department is to enforce noise
regulations against persons as opposed to objects so that
the general term "any unnecessary, excessive or offensive
noise" should be limited to those noises of the same
general nature as the specific types (person caused)
enumerated in Section 2915, which are of a different nature
than those resulting from the Mt. Sutro TV Tower.

The most reasonable interpretation of Sections 2901.5 and
2915 is that those sections intended to resolve the frequently
occurring problems of overly loud music or noise caused by
the operation of machinery, whether fixed or moveable, and
that the regulations were not addressed to the more unusual
problem of noise caused by natural forces acting upon a

freestanding, building-like structure.

Very truly yours,

GEORGE AGNOST
City Attorney

Edmund A. Bacigalupi
Deputy City Attorney

Approved:

City Attorney
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LtXJLu. OPINION NO. 78-67

SUBJECT: Performing Arts Center;
Obligation to Continue Funding
for the Concert Hall

REQUESTED BY;

PREPARED BY:

GILBERT H. BOREMAN

,

Clerk of the Board
on behalf of

Supervisor JOHN L. MOLINARI

ROBERT A. KENEALEY
Assistant Chief
Deputy City Attorney

QUESTION PRESENTED

May the City and County of San Francisco withdraw its
contribution of funding for the Performing Arts Center
Concert Hall?

CONCLUSION

No.

Pursuant to Ordina
visors authorized the
Proceed With Construct
Arts Center Concert Ha
Land" between the City
Sponsors of San Franci
California non-profit
for convenience as of
ecuted by all parties
Controller that funds

ANALYSIS

nee No. 547-77, the Board of Super-
execution of an "Agreement To
ion Of The San Francisco Performing
11 And Rehersal Hall And Lease of
and County of San Francisco and the

SCO Performing Arts Center, Inc., a

corporation. The Agreement, dated
October 24, 1977, has been fully ex-
and has been certified by the
were available.
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The Agreement in Section 8 provides, in part, as follows:

"Following execution of this Agreement and
following the findings of the City's Controller
that contributions, pledges, and guaranties are
available to cover the price provided in the
construction contracts being approved for the
Concert Hall and Rehearsal Hall collectively or
for the Concert Hall separately. City agrees to
proceed with the acquisition of land to facili-
tate the construction of a public off-street
parking facility on the north side of Grove
Street between Franklin, Fulton, Gough and Grove
Streets "

In addition, in Section 9 the Agreement provides
as follows:

"Sponsors agrees (sic) to let necessary
contracts for construction of the Concert Hall
and Rehearsal Hall and to work with architects,
engineers and contractors as may be necessary to
assure satisfactory and expeditious completion
of the buildings in accord with approved plans
and specifications. In addition to sums de-
posited by City in the Special Appropriation,
Sponsors agrees (sic) to use sums contributed by
others, to the extent needed, for payment of
cost of construction completed and necessary re-
lated expense such as architects and engineer
fees and cost of administration.."

In accordance with the provisions of Section 8 of the
Agreement, the City's Controller by letter dated February
10, 1978 made the required finding that there were suffi-
cient contributions, pledges and guaranties to cover the
prices provided in the construction contracts. As a re-
sult of his letter Sponsors have commenced construction on
the Performing Arts Center Concert Hall on the site made
available by the City pursuant to the provisions of Section
9.
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The law is quite clear
failure to perform a contr
rise to litigation filed a

Francisco for such action
bilateral contract with pr
the Sponsors and promises
City. At this stage of th
cannot unilaterally demand
previously approved by the
Sponsors and the City.

that the wrong
act is a breach
gainst the City

Stated quite
omises flowing
flowing from th
e construction
rescission of
Board of Super

ful or inexcused
which could give
and County of San

simply, this is a
from the City to
e Sponsors to the
activities the City
the contract
visors between the

A review of the Agreement and the past approvals of the
Board of Supervisors to this project; i.e., construction of
a Concert Hall on Assessor's Block 810, discloses no basis
for unilateral cancellation of the Agreement at this time.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By^^i^_
Robert A. Kerhe^a

Assistant Chief
Deputy City Attorney

APPROVED

:

GEORGE AGNOST
City Attorney

RAK/jac
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I^jCXXLl OPINICN no. 78-68

SUBJECT: Legality of Transferring Master
Plan Functions for Transportation
to New Transit Commission

REQUESTED BY: Rai Y. Okamoto, Director
Department of City Planning

PREPARED BY: John A. Etchevers
Deputy City Attorney

QUESTION PRESENTED

Does the proposed Charter amendment transferring
master plan functions related to transportation from the
Department of City Planning to a transportation commis-
sion conflict with section 65302 of the California
Government Code?

CONCLUSION

No.

ANALYSIS

San Francisco is a charter city and, subject only
to constitutional limitations and preemptive state law,

the charter is the supreme law of the City with respect to

municipal affairs. California Constitution, Article XI,

section 3, subdivision (a); Harmon v. City and County of

San Francisco , 7 Cal.3d 150. The adoption and amendment
of a general plan is a local legislative matter and not

of statewide concern. Duran v. Cassidy , 28 Cal.App.3d 514;

Reagan v. City of Sausalito , 210 Cal.App.2d 618, Further-

more, section 65700 of the Government Code specifically
provides that the provisions of "this chapter" (Chapter 3

of the Planning and Zoning Law; Government Code sections
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65100-65700) shall not apply to a charter city except to
the extent that the same may be adopted by the charter or
ordinance of the city. The latter is not the case with
respect to the City of San Francisco.

Accordingly, a provision in the Charter of the City
and County of San Francisco would prevail and control
over the provisions of section 65302 of the California
Government Code.

Very truly yours,

GEORGE AGNOST
City Attorne

in A. Etchevers
/ /'Deputy City Attorney

Approved

;

(l. \ v^^"

city Attorney

JAE:rbk
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^u- OPINION NO. 78-69

SUBJECT:

REQUESTED BY:

PREPARED BY:

Exclusive Federal Jurisdiction;
Authority of San Francisco Police
Officers to Enforce State Law at
Hunters Point Naval Shipyard

Lt. Richard H. Trueb
Of f ice r- In -Charge
Legal Office
San Francisco Police Depa'-tment

ROBERT A. KENEALEY
Assistant Chief
Deputy City Attorney

QUESTION PRESENTED

Does the San Francisco Police have the authority to make
arrests within Hunters Point Naval Shipvard?

No.

CONCLUSION

ANALYSIS

Hunters Point Naval Shipyard was acquired by the United
States of America under Article 1, Section 8, Clause 17, of
the Constitution of the United States authorizing the federal
government to acquire forts, magazines, arsenals, dockyards
and other needful buildings. Pursuant to letters dated
December 22, 1942, February 4, 1943 and June 4, 1943, the
Secretary of the Navy accepted jurisdiction over the area
known as Hunters Point under the Statutes of 1872. Former
Political Code Section 34, enacted March 12, 1872, provided
as follows:
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"The legislature consents to the purchase
or condemnation by the United States of any
tract of land within this state for the purpose
of erecting forts, magazines, arsenals, dock-
yards, and other needful buildings, upon the
express condition that a^ T civil process issued
from the courts of this state, and such criminal
process as may issue under the authority of this
state, against any person charged with crime,
may be served and executed thereon in the same
mode and manner and by the same officers as if
the purchase or condemnation had not been made."

In 1897 the Legislature enacted Chapter 56 of the
CaMfornia Statutes of 1897, which provided as follows:

"The State of California hereby cedes to
the United States of America exclusive jurisdic-
tion over all lands within this State now held,
occupied, or reserved by the Government of the
United States for military purposes or defense,
or which may hereafter be ceded or conveyed to
said United States for such purposes; provided ,

that a sufficient description by metes and
bounds and a map or plat of such lands be filed
in the proper office of record in the county in
which the same are situated; and provided fur-
ther, that this State reserves the right to
serve and execute on said lands all civil pro-
cess, not incompatible with this cession, and
such criminal process as may lawfully issue
under the authority of this State against any
person or persons charged with crimes committed
without said lands."

Upon adoption of the Government Code in 1943, the 1897
Statute was codified as Section 114 thereof. Section 114 was
repealed in 1947, concurrently with the repeal of Section
111. However, a reservation of jurisdiction to serve criminal
and civil process was specifically carried over into the
Government Code.
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On property acquired by the federal government under which
exclusive jurisdiction is exercised, the State general crim-
inal jurisdiction is displaced. ( People v. Mouse (1928) 203
Cal. 782, 784.) Under the Statutes of 1872 quoted above the
Legislature consented to the establishment of exclusive juris-
diction by the federal government over lands acquired by the
United States of America for dockyard purposes. Section 126
of the Government Code now provides for concurrent criminal
jurisdiction to be exercised unless the State Lands Commission
determines that it is in the best interest of the State of
California that exclusive jurisdiction be maintained by the
federal government. However, where federal jurisdiction is
exclusive, as in this case, the law in force and applicable to
Hunters Point at the time of acquisition by the United States
remains applicable. Subsequent federal legislation does not
apply. (See: Arlington Hotel Company v. Fant 278 U.S. 4 39.)

The curi-ent map prepared by the United States Navy, and
updated by the General Services Administration, [a copy of
which has been forwarded to you] indicates that all of the
area is held in exclusive jurisdiction beyond the main gate of
Hunters Point Naval Shipyard. Under these circumstances the
San Francisco Police Department has no authority to enforce
the laws of the State of California within the jurisdictional
boundary lines. It should be noted that arrest warrants may
be served by the Police Department on any person within the
area but this does not authorize the Police Depa''tment to make
arrests for violation of the State Penal Code within the
Hunters Point Naval Shipyard.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By lM^L^2l^^..
Robert A. Kenealey
Assistant Chief
Deputy City Attorney

APPROVED

:

GEORGE AGNOST
City Attorney

RAK/jac
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-i?. luiXZiA^ OPINION NO .^7 8- 70

SUBJECT: Applicability of zoning ordinance
to Redevelopment Area; Necessity
of Condition Use Permit for activity
development permitted under approved
Redevelopment Plan.

REQUESTED BY: R. Spencer Steele
Zoning Administrator

I

PREPARED BY: John S. Kenny
Deputy City Attorney

QUESTION PRESENTED

Is the owner of No. 4 Embarcadero Center required to
apply for a conditional use permit to allow off-street parking
that is in conformity with the Redevelopment Plan?

CONCLUSION

No.

ANALYSIS

Embarcadero Center has entered into a disposition agree-
ment with the San Francisco Redevelopment Agency for the pri-
vate development of land within a project area. The development
will include off-street parking in conformity with the Redevelop-
ment Plan approved by the Board of Supervisors in May, 1959.

The off-street parking permitted by the Plan exceeds that allowed
under the Plemning Code provisions auiopted in 1968. The Plcmning
Dep£u:tment app2urently recognize that an accommodation must be

made to allow development according to the Plan but feel that

this must be accomplished by way of a conditional use permit.
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Conditional uses may be granted by the Coimnission as
provided by Planning Code Section 303. In granting the
special use permit the Commission must consider the impact
on the neighborhood or community (Section 303(c)(1)]; the
effect on persons working or residing in the area as well as
the effect on development of property in the area [Section
303(c)(2)]; and compliance with the General Plan [Section 303
(c)(3)]. These are all matters addressed by the Redevelopment
Plan adopted pursuant to state law. [See Health euid Safety
Code Section 33320 et sequitur (formerly Section 33452 et
sequitur) . ] To require a conditioif use permit would neces-
sitate a redetermination of the issues already decided.
Hence there is a conflict with state law and the zoning ordi-
nances must ye(i,ld to the state law. [Galvan vs. Superior Court
(1969) 70 Cal.2d 851.] Under similar circumstances various
requirements imposed by an initiative ordinance for issuance
of demolition permits for a redevelopment eurea wkere held in
conflict with state law cUid hence inapplicable [Kehoe v.
City of Berkeley (1977) 67 C.A.3d 666.]

It is therefore concluded that Embarcadero Center need
not apply for a conditional use permit nor is any further action
required by the Planning Commission to allow off-street planning
permitted by the Redevelopment Plcm.

Very truly yours,

GEORGE AGNOST
City Attorney

By
John S . Kenny
Deputy City Attorney

Approved

:

City Attorney

JSK :dkJD8
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OPINION NO. 78-71

SUBJECT;

REQUESTED BY;

PREPARED BY:

Application of Section 15069.5 of
the "State EIR Guidelines" to San
Francisco International Airport
Expansion Program

Supervisor John L. Molinari

David I. Kroopnick
Deputy City Attorney

QUESTION PRESENTED

Whether Section 15069.5 (Staged EIR) of the Guidelines
for Implementation of the California Environmental Quality
Act of 1970 is applicable to the current expansion program
at San Francisco International Airport?

CONCLUSION

No.

ANALYSIS

The San Francisco International Airport Expansion Program
dated December 1972, comprises component phases of an integ-
rated general plan or project. See Edna Valley Assn. v. Sein
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Luis Obispo etc. Coordinating Council , 67 C.A.3d 444, 447-
448. The California Environmental Quality Act of 1970 as
cunended (CEQA) is contained in Public Resources Code Sections
21000, et seq. The requirement under CEQA for preparation of
an environmental impact report (EIR) on a project "which may
have a significant effect on the environment" is set forth in
Section 21151 of the Public Resources Code, which mandates
that:

"All local agencies shall prepare, or
cause to be prepared by contract, and certify
the completion of an environmental impact
report on any project they intend to carry
out or approve which may have a significant
effect on the environment ..."

For purposes of the EIR requirements of CEQA, the Airport
Expansion Program is the "project" within the meaning of Sec-
tion 21151 according to Public Resources Code Section 21065(a)
which states "Project means . . . (a) activities directly
undertaken by any public agency" and the guidelines issued
thereunder, Cal. Admin. Code tit. 14 § 15037(a) which states
"Project means the whole of an action , which has a potential
for resulting in a physical change in the environment ..."
(emphasis added) , See Friends of Mammoth v. Board of Super-
visors , 8 C.3d 247, 264-265; Environmental Defense Fund, Inc.
V. Coastside County Water Dist. , 27 C.A.3d 695, 706-707;
Edna Valley Assn. v. San Luis Obispo etc. Coordinating Council ,

supra .

In City Attorney Opinion No. 77-55, dated December 20,
1977, concerning "Application of CEQA to the FAA Control Tower
at SFIA" (copy with attachments enclosed) , the history of the
EIR prepared on the Airport Expansion Program is succinctly
summarized, as follows:

"In August 1973, the Department of City
Planning prepared a draft Environmental Impact
Report (EIR), EE 73.88, on the Airport Expansion
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Program. Public hearings on the draft EIR
were held in September and October 19 73 in
San Mateo County and San Francisco at which
time comments to it were received and res-
ponded to. On October 18, 1973, the Planning
Commission reviewed the draft EIR, found it
to be adequate, accurate and objective and
certified its completion as a final EIR . The
Planning Commission further found the Airport
Expansion Program will have a significant
effect on the environment. Resolution No.
7091, copy enclosed.

"On November 7, 1973, the Airports Com-
mission adopted the final EIR , as certified
by the Planning Commission, approved the
Expansion Program and resolved that it be
carried out. Resolution Nos. 73-0234,
73-0235, copies enclosed.

"On December 26, 1973, the Board of
Supervisors adopted the final EIR , incor-
porated the findings of Airports Commission
Resolution No. 73-0235, and resolved that
the Expansion Program be carried out .

Resolution No. 856-73, copy enclosed.

"In January 1974, a petition for writ of
mandamus was filed in Superior Court seeking
to set aside the above-mentioned resolutions
adopting the final EIR and approving the
Airport Expansion Program. The Court con-
cluded the final EIR to be adequate, held the
findings of the Airports Commission and Board
of Supervisors to be supported by substantial
evidence and entered judgment denying the
petition. The judgment was upheld on appeal.
San Francisco Ecology Center v. City and
County of San Francisco , 48 C.A.3d 584, 598;
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petition for hearing by the Supreme Court
denied July 23, 1975." Op. 77-55, supra ,

p. 2. (emphasis added.)

The EIR on the Airport Expansion Program, certified as
final by the Planning Commission - - and thereafter adopted by
the Airports Commission and the Board of Supervisors - - was
prepared in accordance with Section 15069 of the "State EIR
Guidelines" (Cal. Admin. Code, tit. 14), as originally pro-
mulgated in 1973. In appropriate part it provided as follows:

"15069. Multiple and Phased Projects.
Where individual projects are, or a phased
project is, to be undertaken and where the
total undertaking comprises a project with
significant environmental effect, the lead
agency must prepare a single EIR for the
ultimate project ..." (Emphasis added.)

By contrast. Section 15069.5 of the guidelines, dealing
with a staged EIR, pertains to a project requiring "a number
of discretionary approvals from governmental agencies," where-
as the Airport Expansion Program required and received a single,
final approval by the Airports Commission. See Resolution No.
73-0235, November 7, 1973 (copy attached). Furthermore, Sec-
tion 15069.5, which was promulgated in 1976 with no mandatory
effect before January 1, 1977, has no retrospective operation
and thereby does not apply to the Expansion Program nor to
the EIR. See Greene v. United States , 376 U.S. 149, 160 (1964);
E)worman v. Mayor & Bd. of Aldermen, etc., Manstown , 3 70

F.Supp. 1056, 1075 (1974).

By virtue of the foregoing, you are advised that Section
15069.5 of the "State EIR Guidelines" is not applicable to the
current expansion program at San Francisco International Airport.

Very truly yours,

GEORGE AGNOST
City Attorney

APPROVED: By:
David I. Kroopnick

Deputy City Attorney
GEORGE AGNOST
City Attorney

DIK/c
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-- OPINION NO. 78-72

SUBJECT: Official Advertising by the Parking
Authority

REQUESTED BY: Margaret L. Brady, Director
Parking Authority

PREPARED BY: Benlamin G, Flores, Legal Counsel
Parking Authority

QUESTIONS PRESENTED

1. Whether official advertising by the Parking
Authority is governed by the state law or by the Charter
of the City and County of San Francisco.

2. What are the requirements of the applicable
legislation?

CONCLUSIONS

1. Official advertising by the Parking Authority
is governed by state laws.

2. The applicable state law, Government Code,
Section 6066, requires publication of notice of taking
of bids once a week for two successive weeks,

ANALYSIS

1, The Parking Authority of the City and County
of San Francisco is a creature of state laws, established
pursuant to provisions of the Parking Law of 1949.
(Streets and Highways Code, Section 32500 et seq.) Accord-
ing to Streets and Highways Code, Section 32650, the Park-
ing Authority is "a public body corporate and politic."
As such it is, its activities are governed by state law.

2. (a) The state statute which governs advertising
by the Parking Authority is Streets and Highways Code,
Section 32952. Said section merely directs Chat notice
inviting bids be "published in the city pursuant to Sec-
tion 6066 of the Government Code," (Streets and Highways
Code, Section 32952.)
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Section 6066 of the Government Code states:

•'Two weeks. Publication of notice
pursuant to this section shall be once
a week for two successive weeks. Two
publications in a newspaper published once
a week or oftener, with at least five
days intervening between the respective
publication dates not counting such
publication dates, are sufficient. The
period of notice conmences upon, the
first day of publication and terminates
at the end of the fourteenth day, inclu-
ding therein the first day."

Thus, in order for the Parking Authority to comply
with the applicable law, official advertising or notice
of taking of bids must be published once a week for two
successive weeks. It is also sufficient, for purposes
of Section 6066, for the Parking Authority to publish a
notice two times in a newspaper published once a week or
oftener if there is a period of five days intervening
between the dates of publication, exclusive of the dates
of such publication.

Such publication must be commenced "not less than
15 days prior to the date set in the notice for the open-
ing of bids." (Streets and Highways Code, Section 32952.)

(b) Section 10.100 of the Charter of the City
and County of San Francisco differs from the above-mentioned
advertising requirements in that the Charter requires only
"one publication in a newspaper of general circulation
published in San Francisco," However, as stated above,
advertising by the Parking Authority is governed by Street
and Highways Code, Section 32952 and Government Code,
Section 6066.

Very truly yours,

GEORGE AGNOST
City Attorney

Approved: By _
Benjamin G. Flores
Legal Counsel

City Attorney

BGFrbjl
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SUBJECT:

REQUESTED BY

PREPARED BY:

August 28, 1978

r- OPINION NO. 78-73

(a) Is it necessary to perform the five-year property appraisal for depreci-
^^^°':' P'^^'P^^^^- ^nder Charter Sec.
fc. 407(c), where an annual audit ismade pursuant to Charter Sec. 3.303and. If so, '

(b) flay the five-year property aopraisalbe performed by the auditing' firmby so providing in the contract ^orthe annual audit every fifth yt

John B. v;entz
General Manager of Public Utiliti

McMorris n. Dow
Utilities General Counsel

^ear,

es

CONCLUSION

Yes, to both questions.

ANALYSIS

Charter section 6.407(c) reads as follows:

Publi7n?.-5'?^-^''''^°^^°^
computing net income, thepublic utilities commission, on the basis of anappraisal of the estimated life and tSe then Cur-rent depreciated value of the several classes of

^^^o'^^r^""
^^^^ utility, shall determinJ the

S?Uitv ^""^°"^?i^ ^—1 depreciation for each
least e^PrvT"^ ""^^ ^'^"^ ^^" 1937-1938 and at
shall r.tJ ""^ ^^^^^ thereafter, the commissionShall make an appraisal or may revise the last

SslfSfjff^^Sr'^^^ °5 ^^^ -'- -d prSbable'useful life of each of the several classes ofproperty of each utility, and shall, on the basis
?Lf^KfPP^^^^^^' ^^'^etermine the Amount of thereasonable annual depreciation for each utility "

••Mn 20* Qty HoH San FronciKo 94102
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Mr. John B. Wentz 2 August 28, 1978

The quoted section and section 6.407(d) resulted
from amendments adopted by the voters at the March 9, 1937
election, at which time they were sections 128 and 128 1
respectively.

The argument to ths voters in support of the
amendments stated, in part:

^ "This amendment makes it mandatory for the
Public Utilities Commission to set up in expense
accounts the proper amount for depreciation based
on general practice followed in privately owned
utilities of like nature, said depreciation amount
to be safeguarded by periodic physical appraisals.

"It also requires provision for adequate cash
reserves, to be used exclusively for reconstruction
and replacement of physical properties including
future rehabilitation and emergency requirements.

These provisions will establish an orderly
procedure for the financing of depreciation, recon-
struction and replacement requirements, and will
reflect financial benefits to the citizens of San
Francisco.

"

Dictionary definitions of "appraise" - to set a
value on goods or property - and "audit" - a formal or
official examination and verification of accounts, vouchers
and other records -- coupled with the charter usage in deter-
mining reasonable annual depreciation compels the conclusion
that those^^who prepared the charter amendment used the word
appraisal" in its commonly accepted sense. However, the

extent or depth of the appraisal need be no more e::tensive
than the purpose for which it is sought requires.

The annual charge for depreciation of a utility's
properties is an operating expense. The annual charge is
then transferred to the capital account, and together with
the depreciation charges for prior years, is known as
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accrued depreciation. The r3l-tionsip between annual and
accrued depreciation, and the necessity for rates of annual
depreciation that approximate the actual service life of
utility property is well stated in.VJelch, "Cases and Text
on Public Utility Regulation," Revised 1968, quoting fron
a decision of the New York Public Service Commission, in
Re Yonkers R. Co. (1932) PUR 1933B 61, as follows:

"The depreciation which must be deducted in
determining value is 'accrued depreciation,' and
the depreciation for which allowance must be made
annually in operating expenses is 'annual depreci-
ation. '

"As stated, the two are inseparably connected.
If, in a given instance, the amount of depreciation
that has accrued during a period of ten years is
20 per cent, depreciation has taken place at an
average rate of 2 per cent a year; and provision
should have been made for such accruing deprecia-
tion by an annual charge in operating expenses of
2 per cent annually, in order to prevent the impair-
ment of capital, to protect the investment in the
property and to show the actual cost of operating
the undertaking year by year.

"It is obvious that it is to the advantage of
a company in a rate case to make the accrued depre-
ciation as low as possible (and thereby make the
value as high as possible) and the annual charge
for depreciation as high as possible, as each works
to justify high rates. On the other hand, it is

equally obvious that the consumer would be benefited,
at least momentarily, by the establishment of a high
accrued depreciation and a low annual charge, because
each would work to produce low rates.

"Neither is correct; each is fallacious. The
former produces an excessive value for the property,
because it does not recognize all of the factors
affecting value nor all of the factors which are
made so prominent in determining the annual allow-
ance for depreciation to be included in operating





CITY AND COUNTY OF SAN FRANCISCO

GEORGE AGNOST

OTY HALL

OPINION NO. 78-73

Mr. John B. Wentz 4 August 28, 1978

expenses. It is grossly unfair and most incon-
sistent to claim or maintain, for example, that
an item of property will have a life of one
hundred years when determining its value and
then to increase operating expenses by including
2 or 3 per cent, which rates would in fifty or
thirty-three years, respectively, amortize, with-
out accumulated interest, the entire cost of the
property. If a thing is to have a life in ser-
vice of one hundred years, operating expenses
should be charged on the basis of one hundred
years' life, and value likewise would be deter-
mined on this basis. If it is to have a life
of fifty years, operating costs and value should
be computed on the basis of fifty years' life."
{Welch, p. 427, 428)

Thus, Charter section 6.407(c) recognizes that
estimated "useful lives" may prove in practice to be either
too long, resulting in a too low rate of depreciation, or
too short, resulting in a too high rate. It provides for
a mandatory review of the "last preceding appraisal of the
value and probable useful life" of each of the several
classes of utility property, and thus a mandated oppor-
tunity to correct estimates that have not been borne out
in practice.

This office has had occasion to examine the very
first appraisal report made of Hetch Hetchy properties
following adoption of the 1937 charter amendment. The
accounting firm that authored the report verified the
existence of the properties in question and accepted the
appraisals placed thereon by Hetch Hetchy 's engineers.
The engineers simply appraised the properties at original
cost. For the purpose of establishing or revising utility
depreciation rates, an appraisal at historic cost would be
a sufficiently extensive appraisal. This practice would
also comport with the general California utility law of
basing rates on the original cost of the properties devoted
to utility service, less accrued depreciation.
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The accounting firm then applied judgment to the
total properties and made an allocation of the properties
used exclusively for power purposes, to the power division,
and all other properties, i.e., property used exclusively
for water purposes and that used jointly for power and
water purposes, to the water division.

The accounting firm then computed depreciation
for each division on the straight-line method, applied to
the depreciable portions of cost and useful lives of the
respective assets as estimated by city's engineers.

The audit made pursuant to Charter sec. 3.303
results from a duty placed directly upon the Controller.
The appraisal under Charter sec. 6.407(c) is to assist
the Public Utilities Commission in carrying out a duty
placed upon it -- to determine the amount of reasonable
annual depreciation for each utility. In view of this
distinction, and the basic one between an audit and an
appraisal, you are advised that the annual audit, without
more, does not meet the requirement of the five-year
appraisal, and the answer to your first question is "Yes."

As to your second question, the five-year appraisal
may legally be included as a part of the annual audit con-
tract, with the concurrence of the Controller and the Public
Utilities Commission. From review of the appraisal report
previously referred to, it would appear that an audit must
necessarily go hand in hand with the revision of the last
preceding appraisal and probable useful life of the several
classes of property.

Respectfully submitted,

GEORGE AGNOST
City Attorney

'c OHUm^ Ck. £lr/U^
Approved: McHorris M. Dow

Utilities General Counsel

Chief Deputy City Attorney

MMD/jf
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SUBJECT; Steps the Board of Supervisors can take
to alter or terminate the Rehabilitation
Assistance Program (RAP) in designated
areas.

REQUESTED BY:

PREPARED BY:

HARVEY MILK, Supervisor
through

GILBERT H. BOREMAN , Clerk of the
Board of Supervisors

MARGARET M. REISER
Deputy City Attorney

QUESTION PRESENTED

What steps may the Board of Supervisors take to alter or
terminate the Rehabilitation Assistance Program (RAP) in
designated RAP areas?

CONCLUSION

Termination of RAP in designated areas is not legally
advisable because it could lead to an action against the
City by RAP bondholders and a requirement by HUD that HUD be
reimbursed for Community Development funds expended in these
areas. An opinion on the kinds of alterations of RAP that
the Board of Supervisors could make can not be given until
specific alterations are proposed.

ANALYSIS

A brief summary of the steps taken to establish RAP will
also summarize the commitments the City has made to the
implementation of RAP in the designated areas.

The City's Residential Rehabilitation Assistance Program
(RAP) was adopted pursuant to the Marks-Foran Residential
Rehabilitation act of 1973 (California Health and Safety
Code, Sections 39710, et seq .) which authorizes various local
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public bodies in the state to issue bonds to finance
property owner loans in area-wide residential rehabilitation
programs.

RAP, as established by Chapter 32 of the San Francisco
Administrative Code, combines, on a limited-area basis, con-
centrated building and housing code enforcement with long

—

term, low iptei^est-rate loans to property owners and appro-
priate public improvements.

Three areas in San Francisco have been designated as RAP
areas by the Board of Supervisors. The Inner Richmond and
Dpper Ashbury RAP areas were designated in 1974 and the
North of Market RAP area was designated in December 1977.

In October 1976, the Board of Supervisors, by Resolution
No. 832-76, authorized the issuance of $2.5 million in RAP
revenue bonds, pursuant to the Marks-Foran Act, to provide
loans to property owners in the Inner Richmond and Upper
Ashbury RAP areas. Bonds have not yet been issued to
provide loans in the North of Market RAP area.

Section 37922 of the Health and Safety Code states that
prior to the issuance. of any Marks-Foran bonds, the local
agency shall by ordinance adopt a comprehensive residential
rehabilitation financing program which shall include the
following:

"
;'A commitment that, subject to budgetary and

fiscal limitations of the local agency, rehabili-
tation standards will be enforced in 95 percent of
the residences in each residential rehabilitation
area.

"

Health and Safety Code Sec. 37922(c)

" ]'A requirement that a plan for public improve-
ments necessary to successful rehabilitation of the
residential rehabilitation area be . . . adopted by
the local agency together with a commitment that,
subject to budgetary and fiscal limitations, such
plan will be carried out by the local agency."
Health and Safety Code Sec. 37922(e)
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The requirement that these two conunitments be made was
repeated in San Francisco Administrative Code Section
32.11. Therefore, prior to the issuance of the $2.5 million
RAP revenue bonds in 1976, the Board of Supervisors commit-
ted the City, subject to budgetary and fiscal limitations,
to enforcement of rehabilitation standards in 95% of the
structures in the Inner Richmond and Upper Ashbury RAP areas
and implementation of public improvements in these areas.
(See Resolutions No. 854-76 and No. 77-77.)

By termination of RAP in the Inner Richmond and Upper
Ashbury areas, I assume you mean abandonment of the commit-
ment to enforce rehabilitation standards in 95% of the
structures in these areas and to implementation of public
improvements. Under the Marks-Foran Act, this commitment
can not be abandonded by the City absent budgetary and
fiscal limitations. Currently, funds for enforcement of
rehabilitation standards, as well as funds for implementing
public improvements, are provided by the United States
Department of Housing and Urban Development (HUD) under the
Community Development Act of 1974, 42 U.S.C. Sections 5301,
et seq . Therefore, there is now no fiscal limitation to
carrying out these commitments unless HUD withdraws the
funds it is currently making available, or unless the City
determines there is a need to use these Community Develop-
ment funds for some other purpose authorized under the Com-
munity Development Act.

Section 37936 of the Health and Safety Code authorizes
any bondholder to compel the performance of all duties re-
quired by the Marks-Foran Act through court action. Thus,
if the Board of Supervisors decided to terminate RAP in the
Upper Ashbury and Inner Richmond without first making a
finding that enforcememt of rehabilitation standards and
implementation of public improvements were not possible be-
cause of budgetary and fiscal limitations, the holders of
the $2.5 million of RAP bonds could bring a court action to
compel the City to continue to carry out these commitments.

In addition to the commitment which the City has made to
bond-holders in the Inner Richmond and Upper Ashbury RAP
areas, the City has also made commitments to HUD by the
expenditure of Community Development funds in all three RAP
areas. These funds are provided pursuant to a section of
the Housing and Community Development Act which states that
Community Development funds may be used to assist a program
of:
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"code enforcement in deteriorated or deteriorating
areas in which such enforcement, ' together with
public improvements and services to be provided,
may be expected to arrest the decline of the area."
42 D.S.C. Sec. 5305(a)(3).

HUD has determined that a designated RAP area meets
these requirements. As of May 31, 1978, $2,659,985 in
Community Development funds have been expended in the three
designated RAP areas. (See attached statement from the
Mayor's Office of Community Development.) The funds have
been used for administration of RAP, implementation of
public improvements, hardship loans, and relocation bene-
fits. In addition, in the North of Market RAP area. Commun-
ity Development funds have also been used for implementation
of a Crime Prevention Program which includes funding for a
senior citizen escort service, police services and District
Attorney prosecution services.

HUD has made these funds available upon the receipt of
applications from the City stating that the funds would be
used in designated RAP areas where code enforcement and
public improvements would be carried out. If these programs
are not completed, HUD could find that the City had not car-
ried out the program substantially as described in its
application, or that the programs did not comply with the
requirements of the Community Development Act. If the
Secretary of HUD made either of these findings, the Secre-
tary would then be authorized to take corrective and reme-
dial actions. 24 C.F.R. Section 570.910. The Secretary of
HUD, of course, would determine exactly what this action
would be. Such action, however, could be as severe as re-
quiring the City to reimburse HUD for any amount determined
to be improperly expended. 24 C.F.R. Section 570.910(7).

Because of these p>ossible legal actions against the City
by RAP bondholders and by HUD if the City terminates RAP in
designated areas, such a termination is not advisable.

An opinion was also requested on what steps the Board of
Supervisors could take to alter the RAP program. It is not
possible to give an opinion on this subject without knowing
what specific alterations are proposed. Any alteration of
the program would have to be in compliance with the
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Marks-Foran Act. In addition, any alteration of RAP which
applied to the Inner Richmond and Upper Ashbury areas would
also have to be in compliance with the resolution authoriz-
ing the issuance of the bonds for use for loans in these
areas.

Respectfully submitted.

GEORGE AGNOST
City Attorney

By
Margaret M. Heiser
Deputy City Attorney

APPROVED:

Chief Deputy City Attorney





;;onnitnent of Federal Conmunity Development Block Grant Funds to
Rehabilitation Assistance Program (RAP)

as of May 31, 1978

Allocated Expended

1975 CDP $1,421,364 $1,163,999

1976 CDP 688,237 472,886

1977 COP 1,306,006 825.998

1978 CD? 4,487,998 197.102

$7,903,655 $2,659,985

Office of Coumunity Development
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OPINION NO. 78-75

SUBJECT:

REQUESTED BY:

PREPARED BY:

Application of Charter Section 8.105
to City Employees who are licensed
foster parents and have children placed
in their homes for whom they are receiving
payment.

Lillian Johnson, Division Supervisor
Family and Children Services, Social
Services Department

Thomas A. Toomey, Jr.
Chief Deputy City Attorney

QUESTION PRESENTED

Do city employees have a conflict of interest under
Charter Section 8.105 by reason of being a foster parent
and having children placed in their homes for whom they are
receiving payment?

CONCLUSION

No.

ANALYSIS

This is in response to your recent request for an opinion
from this office as to whether or not city employees have a
conflict of interest under Charter Section 8.105 by reason of
being foster parents and having children placed in their homes
for whom they receive the regular foster home rate. You state
that 4 7 homes have one or both foster parents employed by the
City amd County of San Francisco and that there are 120 children
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placed in these homes. You further state that several Social
Services employees have children placed with them. None of
the City employee foster parents has ever requested or been
granted a special board rate although in some cases a higher
rate of payment would be justified. Although the checks are
made out to the foster parent the payment is for the children
and the actual cost to the foster parent usually exceed the
amount of the payment. The payment is not considered income
by the Internal Revenue Service and money expended by the
foster parent in excess of the payment is considered a chari-
table deduction.

Your letter further describes the upheaval, emotional
distress and chaotic logistics which the relocation and replace-
ment of 120 children would entail.

The specific portion of Charter Section 8.105 which
concerns you is quoted as follows:

(a) "... No officer or employee of the city
and county, shall be or become, directly or
indirectly, interested in, or in the performance
of, any contract, work or business, or in the
sale of any article, the expense, price or considera-
tion of which is payable from the treasury; ..."
Paragraph (j) of Charter Section 8.105, however, provides

an exception to the general language of paragraph (a) (quoted in
part above) as follows:

(j) "An officer or employee shall not be deemed
interested in or in the performance of any contract,
work, business or the sale of any article, the
expense, price or consideration of which is pay-
able from the treasury, nor shall he be deemed
interested in the purchase or lease of any real
estate or other property belonging to, or taken
by, the city and county, or which shall be sold
for tcuces and assessments, or by virtue of legal
process at the suit of the city and county, nor
shall he be deemed interested in any franchise,
right or privilege granted by the city and county,
within the meaning of subsection (a) unless such,
contract, work, business, sale, purchase, lease,
franchise, right or privilege is awarded, entered
into, or authorized by him in his capacity as
officer or employee, or by an officer or employee,





OPINION NO. 78-75

Lillian Johnson 3 September 13,1978

under his supervision emd control, or
by a board or commission of which he
is a member.

"

While paragraph (a) would prohibit an officer or
employee of the City from the performance of a contract where
the consideration is paid from the City treasury, paragraph
(j) deems the performance of such a contract not a conflict
unless such contract is authorized by him or by an officer
or employee under his supervision and control or by a board
or commission of which he is a member.

You are therefore advised that Charter Section 8.105
does not prohibit a City employee from being a foster parent
unless (1) he administers the foster care contracts of Social
Services; (2) the foster care contracts are administered by
an officer or employee under his supervision amd control; or
(3) he is a member of the Social Services Commission.

You state that some Social Services employees are now
foster peurents. If you feel that any of these employees are
not within the exception as set forth above this office
will be glad to excunine each individual case emd advise you
if youf so request.

Very truly yours,

GEORGE AGNOST
City Attorney

By_
Thomas A. Toomey, Jr.
Chief Deputy City Attorney

TAT:d)cms
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SUBJECT: Must School District Submit Leases for
Surplus Real Property to District Advisory
Committee

REQUESTED BY: Dianne Feinstein
Board of Supervisors

PREPARED BY: George E. Krueger ^cC G 1978

Deputy City Attorney
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QUESTIONS PRESENTED

\

Must the San Francisco Unified School District
submit to a district advisory committee proposed leases
to private groups of surplus real property?

CONCLUSION

Yes.

ANALYSIS

You have by letter of September 8, 1978 outlined a
situation wherein private schools and church groups are
anxious to lease school properties rendered surplus by the
reductions dictated by Proposition 13. The School District
has advised you that such a lease of surplus school
property must be considered by a citizens advisory
committee pursuant to Education Code Sections 39360, et seq.

Section 5.100 of the Charter of the City and County
of San Francisco provides that:

"All of the public schools of the school
district of the city and county shall be under
the control and management of a board of
education. ..."





OPINION NO. 78-75

Dianne Feinstein 2 September 29, 1978

Regarding schools, Section 5.101 of the Charter
provides in part:

"In addition to the powers conferred
by the general laws of the State and other
provisions of this charter, the board of
education shall have power to establish and
maintain such schools as are authorized by
the laws of the state as the board may
determine, and to change, modify, consolidate
or discontinue the same as the public welfare
may require.

"

Section 39360, power of governing boards, is the
first section in Article 4, which is entitled "Sale or
Lease of Real Property." It provides that the Board of
Education may sell or lease any unneeded School District
property. This section cautions that "the sale or lease
. . . shall be made in the manner provided by this article
[Article 4]

."

Article 4 sets forth several ways of disposing of
surplus property, only one of which (Section 39384) is
relevant to the situation mentioned in your letter.

Section 39384(b) states that "it is the intent
of the Legislature to have the community involved before
decisions are made about school closure or the use of
surplus space, thus avoiding community conflict and
assuring building use that is compatible with the community's
needs and desires."

Subsection (c) provides that "the governing board
of each school district, prior to the sale, lease or rental
of any excess real property, . . . shall appoint a district
advisory committee to advise the governing board in the
development of district-wide policies and procedures
governing the use or disposition of school buildings or
space in school buildings which is not needed for school
purposes." (Emphasis added.)
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A rule of statutory construction is that the intent
of the Legislature must be ascertained in order to properly
apply the law. Select Base Materials v. Board of
Equalization , 51 Cal.2d 640, 645 (1959). Section 39384
clearly expresses a legislative intent to involve the
community in deciding the use of vacant school properties.
The Legislature emphasized its intent in subsection (c) by
use of the word "shall." The Legislature stated that the
board shall appoint a district advisory committee prior to
the lease of any excess real property. The word "shall" is
generally used in laws to express what is mandatory.
Hogya v. Superior Court , 75 Cal.App.3d 122; Walker v. Los
Angeles County, 55 Cal.2d 626.

Accordingly, you are advised that the School District
must involve the district advisory committee in the suggested
lease of surplus real property.

Parenthetically, I am advised that the School District
has a functioning Advisory Committee, and that the Committee
has met and is now meeting on the subject of the lease of
surplus School District properties.

Very truly yours,

GEORGE AGNOST
City Attorney

By
George E. Krueger
Deputy City Attorney

Approved

;

City Attorney

GEK:css
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SUBJECT: Legality of Providing Registered
Nurse Classifications with Additional
Holidays.

REQUESTED BY: Honorable GEORGE R. MOSCONE
Mayor

PREPARED BY: JAMES L. LAZARUS
Deputy City Attorney

QUESTIONS PRESENTED
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1. Do facts exist which are legally sufficient to uphold
a proclamation of emergency to increase benefits of employment
for registered nurses?

2. Is the granting of increased benefits of employment
legal pursuant to Senate Bills 154 and 2212, which prohibit
cost of living salary or wage increases?

CONCLUSIONS

1. Yes

2. Yes

ANALYSIS

Charter Section 3.100 reads, in pertinent part, as
follows

:
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"In case of public emergency involving
or threatening the lives, property or welfare
of the citizens, or the property of the city
and county, the mayor shall have the power,
and it shall be his duty, to summon, organize
and direct the forces of any department in
the city and county in any needed service;
to summon, marshal, deputize or otherwise
employ other persons, or to do whatever else
he may deem necessary for the purpose of
meeting the emergency. The mayor may make
such studies and surveys as he may deem
advisable in anticipation of any such
emergency.

"

The Mayor's independent authority to declare an
emergency has been limited by Charter Section 3.100-1,
adopted by the voters in November, 1975, requiring con-
currence by the Board of Supervisors:

"Notwithstemding any of the provisions
of section 3.100 or emy other provisions of
this charter, the mayor, in meeting a public
emergency involving or threatening the lives,
property or welfare of the citizens, or the
property of the city emd county, shall act
only with the concurrences of a majority of all
the members of the board of supervisors , or a
majority of the members thereof who shall be
immediately available in the event of a disaster
which causes any member of said board to be
absent or unavailable, both as to the need
to declare an emergency and as to the action
proposed to be taken by the mayor to meet the
purported emergency. The provisions of section
2.201 of the charter shall not be applicable
thereto."

An emergency may only be proclaimed in order to meet a
" public emergency involving or threatening the lives, property
or welfare of the citizens^ or the property of the city an?
county . . . " The case of Mullins vs. Henderson (1946)75
C.A.2d 117 is the leading judicial pronouncement regarding

the scope of the Mayor's emergency powers. The Court of Appeals
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in that case held that although the power to fix compensation
of municipal employees is vested in the Board of Supervisors,
these powers may be suspended by the Mayor in an emergency.
The Court held that the existing circumstances did justify
the exercise of emergency powers, emd set forth, at page 127,
the criteria for invoking this extraordinary power:

"The law governing this question indicates
that 'emergency' has reference to a method
adopted as em expedient for meeting a situation
which ordinarily calls for immediate action.
[Citing cases.] To state what constitutes an
emergency is not an easy task. The term depends
greatly upon the special circumstcmces of each
case; and the authorities are not very helpful
in the present inquiry. By definition, the term
•emergency' implies a sudden or unexpected neces-
sity requiring speedy action. [Citing cases.]"

and at page 134:.

"... Of course the exercise of the emergency
powers by the mayor must be reasonable and must
be invoked only to protect the lives , property
or welfare of the citizens or the property of
the city and county, and then only when such cm
emergency actually exists ; and the emergency
action of the mayor is always siibject to judi-
cial review ..." .(Eniphasis added)

The proposed proclamation of emergency attempts to deal
with staffing problems at San Francisco General Hospital.
I have been informed by the hospital administration that there
is an acute shortage of registered nurses in the Bay Area and
throughout the nation, especially in critical care, operating
room emd surgical areas. Registered nurses employed by the
City and County earn between $125.00 to $175.00 per month less
than their private sector counter parts and that figure will
shortly beccKtie $200.00 to $240.00. Because of this wage dis-
parity many nurses have resigned from City and County employment
and many others have threatened to do so. The salary disparity
makes recruitment extremely difficult.

These nurses were expecting an 8 per cent increase in
gross salary on July 1, 1978. However, the Procleunation of
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Emergency, declared by the Mayor on June 12, 1978 and concurred
in by a majority of the Board of Supervisors, repealed the 197 8-
79 Salary Standardization and continued the 1977-78 ordinance
for an additional year.

As a result of the shortage of qualified registered nurses, *

a portion of the hospital's operation has been curtailed and
further reductions in service will occur as the nursing staff
shrinks.

The proposed proclamation of emergency provides all mem-
bers of registered nurse classifications fourteen additional
holidays between November 1, 1979 and June 30, 1979, or a
pro-rata number based upon months of employment. Section VI
of the 1977-78 Salary Standardization Ordinance now in effect
permits many employees who work on a holiday to receive two and
one half times their regular salary. This provision would be
unchanged. Furthermore, certain registered nurse classifications
are not entitled to extra compensation for holiday work. This
restriction would be eliminated.

In my opinion, benefits of employment for employees
of the City and County may be granted through the use of an
"emergency proclamation if sufficient facts are present to support
a finding that an actual public emergency exists. The inability
to retain qualified employees or to hire replacements in a timely
fashion because of particular "market place" conditions would,
in my opinion, justify a proclamation of emergency if those
persons are employed in classifications which have a direct impact
on the "lives, property, or welfare of the citizens."

The incibility of the City and County to operate San
Francisco General Hospital because of an acute shortage of
registered nurses would have a serious impact upon the lives
and welfare of our citizens. The hospital is recognized as one
of the nation's finest trauma care centers and emergency medical
services for the citizens of San Francisco would be seriously
affected by further service reductions.

As was pointed out ad^ove, the Court of Appeals in Mullins
vs. Henderson upheld a proclamation of emergency issued in 1944,
which provided parity pay for Market Street Railway employees
who were about to be merged into the San Francisco Municipal
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Railway. The Court set forth the necessity of transportation
services during World War II, the inability of the Board of
Supervisors to amend a salary standardization ordinance for
the current fiscal year after April 1 of any year. (Charter
Section 151, now Section 8.401) and the likelihood that a sub-
stantial number of employees would terminate their employment
during a period of severe labor shortages to go into other
fields of endeavor, as proper reasons for proclaiming an
emergency.

In my opinion, the lives and welfare of the citizens
of the City and County of San Francisco would be endcuigered
by further reductions in medical services at San Francisco
General Hospital. The Charter restricts the power of the
Board of Supervisors and the Mayor to increase benefits of
employment after April 1 of any year, which, in order to
improve benefits of employment necessitates a proclamation
of emergency to suspend the operation of various Charter
sections. (8.401 and 8.407 dealing with employee compensation
and indirectly, 2.101 and 2.300 et seq regarding enactment
of ordinances.)

Regarding the legality of receiving state surplus funds
while providing increased benefits of employment to municipal
employees, it is my opinion that the granting of additional
holidays does not violate Senate Bills 154 and 2212.

. The pertinent chapters of Senate Bills 154 and 2212 are
set forth as follows:

"Chapter 4. Cost of Living Increase (S.B. 154)

"No state funds from the state surplus or
state loan funds shall be availe±)le to any local
public agency which provides a cost of living
salary increase in the 1978-79 fiscal year for
local public agency employees or cost of living
increases for any other individuals, including
AFDC and other welfare recipients, if such
increase is in excess of the cost of living
salary increase provided for state employees.
The cost of living salary increase provided for
state employees shall be determined by dividing
the total eunount made available by the Legisla-
ture for salary increases to state employees
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by the total salaries paid to state employees. If
the Legislature limits the cost of living salary
increase for state employees on the basis of
salary range, the local public agency shall like-
wise limit any cost of living increase for local
public agency employees and other individuals on
the same basis. . . .

"This section shall not preclude regular
merit increases, promotions, or transfers, but
shall preclude the transfer of employees to new
positions created with higher pay schedules for the
purpose of circumventing this chapter."

Section 15 (S.B. 2212) :

"Sec. 15. Section 16279 is added to the
Government Code, to read:

16279. No action or proceeding shall be
commenced to contest any determination of the
governing body pursuant to this chapter, unless
such action or proceeding shall have been brought
within 90 days after the governing body's deter-
mination.

"Sec. 16. Section 16280 of the Government
Code, as added by Chapter 292 of the Statutes
of 1978, is amended to read:

16280. No state funds from the state
surplus or state loan funds shall be available
to any local public agency which provides a
cost of living wage or salary increase in the
1978-79 fiscal year for local public agency
employees or cost of living increases for any
other individuals, including AFDC and other
welfare recipients, if such increase is in
excess of the cost of living salary increase
provided for state employees. The cost of
living salary increase provided for state
employees shall be determined by dividing
the total amount made availed>le by the Legis-
lature for salary increases to state employees
by the total saleuries paid to state employees.
If the Legislature limits the cost of living
salary increase for state employees on the
basis of saliury range, the local public
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agency shall likewise limit any cost
of living increase for local public
agency employees and other individuals
on the same basis. . . .

"This section shall not preclude
regular merit increases, established
prior to June 6, 1978, longevity or
educational increments, promotions,
or transfers, but shall preclude the
transfer of employees to new positions
created with higher pay schedules for
the purpose of circumventing this chap-
ter.

"As used in this section, the terms
'salary' and 'wage or salary' shall not

"

include any compensation other than wages
or salaries, such as health benefits ,

retirement benefits, life insurance, vaca-

tion time, sick leave, perequisites of all
kinds, and reimbursement of expenses.

"The amendment of this section made
by the provisions of S.B. 2212 of the 1977 -

78 Regular Session of the Legislature does
not constitute a change in, but is declara-

tory of the existing law. .
', ~,

"Sec. 18. Section 16281 of the Govern-
ment Code, as added by Chapter 292 of the
Statutes of 1978, is amended to read:

16281. It is the intent of the Legis-
lature in enacting this chapter to allevi-
ate the current fiscal crisis created by
the passage of Proposition 13 (Article XIII A
of the California Constitution) , and to pro-
vide for maintaining essential services which
would otherwise be lost.

"The Legislature finds and declares
that limiting increase in wages or salaries
for local public agency officers and employees
and cost of living increases for other indi-
viduals will allow essential local govern-
ment services to be maintained at a higher
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level than would otherwise be the
case, emd will promote full employment
and prevent layoffs." (emphasis added.)

The Legislature, when it enacted statutes to provide
local entities with additional revenues from state surplus
funds, required public agencies who accept state ftinds to
forego granting to their employees salary or wage increases
above those granted state employees. (State employees
did not receive a pay raise for the 1978-79 fiscal year.)
However, the act specifically permits recipient public
agencies, such as the City and County of San Francisco,
to amend local compensation provisions, except those which
affect "wages and salaries." In my opinion, benefits of
employment, referred to in Charter Section 8.407 as either
"working conditions" or "fringe benefits" may be modified
by local entities without jeopardizing its receipt of state
funds.

Senate Bill 2212 defines "salary" and "wage or salary"
to include only wage or salary compensation;

"As used in this section the terms
'salary' and 'wage or salary' shall not
include compensation other than wages
or salaries, such as health benefits . . .

vacation time . . . and reimbursement of
expenses.

"

The words "wages" or "salaries" have specific labor
relation mecinings. Historically, "wages" and "salaries"
have essentially the same meaning although salary generally
is meant to be a fixed compensation periodically paid to a
regular employee. (Phaneuf vs. City of Plattsburqh 376 NYS2d
781, 84 Misc. 2d 70.) And , generally , "wage or salary" includes
all payments to an employee, including base pay, overtime,
and holiday pay. (Hebbler vs. New Orleans Fire Dept. La.App.
299 So. 2d 825, 826. 1 (See also In re Hollingsworth Estate [1940]
37 C.A.2d 432.)

However, in my opinion these cases simply hold that
wages and salaries are comprised of all monies earned, regard-
less of the source. The provisions of the proclamation of
emergency do not, in and of themselves, effect the total





OPINION NO. 78-77

Honorable George R. Moscone 9 October 10, 1978

monies a registered nurse may earn each pay period. Rather,
the proclamation amended a term or condition of employment
contained in the City and County's salary standardization
ordinance other than the rate of compensation for holiday work.

Holidays are a condition of employment emd the addition
or deletion of holidays for municipal employees was not effected
by either Senate Bill 154 or 2212. Registered nurses have re-
ceived twelve reguleu: and one "floating" holiday during the
fiscal year. The statutory provisions for two and one half
times the regular rate of pay for work performed on a holiday
predated the Proposition 13 finemcial crunch. Classifications
not entitled to monetary compensation for overtime work had
previously been determined by the City emd County and any
amendment deleting the restriction does not automatically
increase the gross pay of a registered nurse.

Additional holidays improve the working conditions for
registered nurses and may both compel them to remain in the
City services and provide sufficient incentive for new nurses
to seek employment at San Francisco General Hospital. The
mere fact that nurses may work holidays and thus receive
increased compensation does not appear to be violative of
the "wage and salary" increase prohibition found in Senate
Bill 154 and 2212.

Very truly yours,

GEORGE AGNOST
City Attorney

By
James L. Lazarus
Deputy City Attorney

Approved

:

City Attorney

JLL:dkros
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froclamation

PROCLAMATION OF EMERGENCY

WHEREAS, on October 10, 1978, a proclamation of emergency
was declared by the Mayor and concurred in by the Board of Supervisors in

accordance with the Charter of the City and County of San Francisco, euid

WHEREAS, the Mayor and the Board of Supervisors have
determined that in order to more effectively deal with the problems
created by said emergency it is now prudent to make certain deletions,

additions and changes in said proclamation, and

WHEREAS, there is a compelling necessity that these deletions,

additions and changes be made;

NOW THEREFORE, by virtue of the powers vested in me by the

provisions of Section 3.100 of the Charter, I hereby incorporate herein by

reference as though fully set forth all the provisions of the Proclamatiai

of Emergency dated October 10, 1978 , with the following deletions,

additions and changes:

1. Paragraphs 4, 5, 6 and 7 of the Emergency Proclamation,

dated October 10, 1978, are hereby deleted.

2. Notwithstanding the provisions of the Annual Salary

Standardization Ordinance (Ord. No. 115-77) now in effect for the fiscal

year 1978-1979, all employees of the registered nurse classifications only

shall be entitled to allowances for expenses. The said allowances for

expenses along with the monet8U*y value of each said allowance shall be as

set forth as follows:

(1) Meal Allowance

(2) Uniform Allowance

(3) Health Insurance Allowance

(4) Continuing Education Allowance

(5) Trjuisportation Allowance
Total of said allowances are

$678.00
$250.00

$ 55.00

$200.00

$132.00

$1,315.00





3. Charter Section 8.410 insofar as it may apply to the

transportation allowjince for registered nurses grant«j by this

proclamation is hereby suspended. Charter Section 8.411 insofar as it may
apply to the uniform allowjince for registered nurses granted by this

proclamation is hereby suspended. Part Three of the Charter entitled

Health Benefits insofar as it may apply to the Health Insurance allowance
for registered nurses granted by this proclamation is hereby suspended.

4. The total of said allowances referred to in Paragraph 2

covers a nine month period commencing October 1, 1978 through June 30,

1979. The payments shall be pro-rated over the said nine month period

and shedl be paid once monthly in sums of $146.11 per mcxith. The first

payment shall be paid as soon as practicable but not later than November
15, 1978 and succeeding monthly payments shall be paid as close to the

first week after the monthly period as possible.

5. The allowances referred to in Paragraphs 2 and 4 above are

based upon a full time registered nurse employed for a full month. The
allowance for a part time registered nurse shall be reduced by a

percentage equal to the percentage of time employed. The allowauice for

a registered nurse not employed for a full monthly period shall be reduced
by a percentage equal to the percentage of time employed for the monthly
period.

6. Charter Section 8.509, Charter Section 8.584-1, all

ordinances of the City and County of San Francisco and any other local

laws, rules or regulations, insofar as they would define the allowances

granted by this proclamation as compensation for retirement purposes as

it applies to registered nurses is hereby suspended to that extent, so that

all retirement rights and benefits of registered nurses shall be exactly the

same as they are at present without the payment of the allowance.

7. The allowances herein granted to registered nurses shall be

effective only upon written approval of the Controller of the State of

California or a bona fide representative of the State authwized to grant

such approval.

I further direct that all provisicms of the Charter of the City

and County of San Francisco, all ordinances of the City juid County of San

Francisco, and any other local laws, rules or regulations and all

memoranda of understanding of any kind whatsoever heretofore entered

into by the City and County of San Francisco which place any restriction

upon any officer, employee or eigent thereof which prohibit said officer,

employee or agent from taking necessary actions, whether they be legisla-

tive, executive or administrative, in order to carry out this proclamation,

are hereby suspended.

I





This proclamation shall become effective forthwith and be

implemented on the dates specified herein and shall remain in effect up to

and including June 30, 1979, unless sooner recalled by the Mayor or upon

written disapproval by the Controller of the State of California or a bona

fide representative of the State authorized to approve or disapprove the

granting of allowances for expenses pursuant to the provisions of Senate

Bills 154 and 2212.

IN WITNESS WHEREOF, I have
hereunto set my hand and
caused the official seal of

the City and County of

San Francisco to be affixed

this day of October 1978.

GEORGE R. MOSCONE
Mayor

i
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J^rotlamation
PROCLAMATION OF EMERGENCY

WHEREAS, in the 12th day of June 1978, by a proclamation
of emergency declared by the Mayor and concurred in by a majority
of the Board of Supervisors, the Annual Salary Standardization
Ordinance (Ord. No. 155-78) for the fiscal year 1978-1979 was
repealed and the Annual Salary Standardization Ordinance (Ord.
No. 115-77) for the fiscal year 1977-1978 was reinstated for the
period to end on June 30, 1979; and

WHEREAS, on the 24th of June, 1978, the State Legislature
passed Senate Bill 154 and on the 30th day of June, 1978, the
State Legislature amended Senate Bill 154 by passing Senate Bill
2212. These Bills provided for the distribution of State Surplus
fur.cs to the City and County of San Francisco with the proviso
thcz local agencies shall not provide a cost of living wage or
salary increase. As defined in said Bills the terms "salary" and
"ware or salary" shall not include any compensation other than
wages or salaries, such as health benefits, retirement benefits,
life insurance, vacation time, sick leave, perquisites of all
kind, and reimbursement of expenses; and

WHEREAS, it is the intention of this Proclamation to
coF.ply with the provisions of Senate Bill 154 and Senate Bill
2212 by not providing a cost of living wage or salary increase as

by said Bills but rather to provide benefits as
said Bills for the purposes of retaining registered
in the City work force and to enable the City to
hire new registered nurses to replace those who have
leaving the City's registered nurse work force; and

prohibited
allowed by
nurses now
recruit and
left and are

WHEREAS, the registered nurse work force of the City and
County of San Francisco pursuant to Charter Section 8.407 was
entitled to a 7% increase in wages for the fiscal year 1978-1979
and a 1% salary retention premium was additionally negotiated on
March 15, 1978, both of which were passed and signed into law but
were repealed by the emergency proclamation of June 12, 1978; and





WHEREAS, registered nurses are presently being paid a
salary at the 1977-78 rate because of the reinstatement of the
1977-1978 Annual Salary Standardization Ordinance; and

WHEREAS, there is an acute shortage of registered nurses
in the private sector of the Bay Area and in other sections of
the United States and further the shortage is extremely acute in
the area of critical care, operating room and surgical nurses; and

WHEREAS, registered nurses employed by the City are at
present between $125.00- and $175.00 per month behind the private
sector in wages and on January 1, 1979, will be between $200.00
and $240.00 per month behind the private sector; and

WHEREAS, due to the acute shortage of nurses as
aforesaid and the disparity of wages paid between the private
sector and the City as aforesaid, registered nurses have left
City service to work in the private sector and many more
registered nurses are leaving and are threatening to leave City
service; and

WHEREAS, because of the type of medical services
rendered at San Francisco General Hospital and other health care
facilities owned and operated by the City the service of
registered nurses is vital in that the said services can be
performed only with a %»ork force comprised primarily of full time
registered nurses, and

WHEREAS, unless the Mayor and the Board of Supervisors
adopt reasonable measures to retain registered nurses and recruit
new registered nurses to replace those who have left City service,
vital health care services will be severely curtailed or
completely eliminated; and

WHEREAS, the health care services which are now facing
severe curtailment or complete elimination are vital to the
lives, property and welfare of the citizens and the property of
the City and County of San Francisco; and

WHEREAS, in order to protect the lives, property and
welfare of the citizens and the property of the City and County
of San Francisco it is necessary that the Mayor and the Board of
Supervisors take reasonable measures to keep registered nurses
from leaving City service and to induce new registered nurses to
seek employment with the City and County of San Francisco;





NOW THEREFORE by virtue of the powers vested in me by
the provisions of Section 3.100 of the Charter, I do hereby
declare that an actual public emergency exists, which involves
and threatens the lives, property and welfare of the citizens and
the property of the City and County of San Francisco. In order
to terminate the state of emergency existing by virtue of the
facts stated herein, I hereby direct that the following measures
are to be taken and put into effect at the time hereinafter
indicated

:

1. Wherever this Proclamation refers to registered
nurses it shall mean those employees in the classifications as
set forth in the Annual Salary Standardization Ordinance (Ord.
No. 115-77) now in effect for the fiscal year 1978-1979 as
follows: Classification Numbers: 2320; 2322; 2323; 2324; 2326;
2328; 2330; 2340; 2342; 2344; 2350; 2352; 2366; 2368; 2369; 2370;
2830; 2832 and 2836.

2. Charter Section 8.407 insofar as it provides that
deletions, additions or modification of benefits of employment,
or "fringe benefits" shall be submitted as a charter amendment to
the electors to the extent that it may be applicable is hereby
suspended as it applies to the employees of the registered nurse
classifications only.

3. Charter Section 8.401 insofar as it provides that
schedules of compensation or amendments thereto adopted by the
Board of Supervisors after April 1st of any year shall not become
effective until the beginning of the second succeeding fiscal
year is hereby suspended as it applies to the employees of the
registered nurse classifications only.

4. Notwithstanding and in addition to Section VI
(Holidays and Holiday Pay) of the Annual Salary Standardization
Ordinance (Ord. No. 115-77) now in effect for the fiscal year
1978-79, all employees of the registered nurses classifications
only shall be entitled to an additional 14 holidays to be taken
on a day selected by said employees subject to the approval of
the appointing officer. Said holidays shall fall between
November 1, 1978 and June 30, 1979.

5. Paragraph B of Section VI of the Annual Salary
Standardization Ordinance now in effect for the fiscal year
1978-1979 wherein it provides that certain employees designated
with a "Z" symbol shall not receive extra compensation for
holiday %#ork is hereby suspended as it applies to the employees
of the registered nurses classifications so designated with the
Z" symbol. All other provisions of said Section VI shall remain
in full force and effect.





6. New employees in the registered nurses classifica-
tions only who are employed after November 1, 1978, shall receive
a pro-rata number of holidays calculated on the basis of 14
additional holidays being allowed in an 8 month period to wit:
November 1, 1978 through June 30, 1979. The registered nurse
employees may elect to utilize the additional holidays at any
time during the November 1, 1978 to June 30, 1979 period.

7. The 14 additional holidays herein granted to
registered nurses shall be effective only upon written approval
of the Controller of the State of California or a bona fide
representative of the State authorized to grant such approval.

I further direct that all provisions of the Charter of
the City and County of San Francisco, all ordinances of the City
b.id County of San Francisco, and any other local laws, rules or
regulations and all memoranda of understanding of any kind
whatsoever heretofore entered into by the City and County of
Sen Francisco which place any restriction upon any officer,
i.r.ployee or agent thereof which prohibit said officer, employee
or agent from taking necessary actions, whether they be legisla-
tive, executive or administrative, in order to carry out this
proclamation, are hereby suspended.

This proclamation shall become effective forthwith and
be implemented on the dates specified herein and shall remain in
effect up to and including June 30, 1979, unless sooner recalled
b:' the Mayor or upon written disapproval by the Controller of the
State of California or a bona fide representative of the State
authorized to approve or disapprove the granting of additional

"Lidays pursuant to the provisions of Senate Bills 154 and 2212.

IN WITNESS WHEREOF, I have
hereunto set my hand and
caused the official seal of
the City and County of
San Francisco to be affixed
this day of October 1978.

GEORGE R. MOSCONE
Mayor
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^ LctZci OPINION NO. 78-78

SUBJECT: Validity of proposed agreement between the Chief
Administrative Officer, the Redevelopment
Commission, and the Art Commission regarding Yerba
Buena Center Art Adornment Program.

REQUESIED BY: Ray Taliaferro
V President, Art Commission
I DEC G 1978

PREPARED BY: James L. Lazarus
Deputy City Attorney docl..

S.F. PL' -RV

QUESTION PRESENTED

May the Art Commission enter into an agreement granting to
the Chief Administrative Officer exclusive authority to propose
an Art Adornment Program for Yerba Buena Center only subject to
acceptance or rejection by the Commission?

CONCLUSION

No.

ANALYSIS

The Art Commission is created by Charter S 3.600 and its
functions, powers and duties are set forth in S 3.601 of the

Charter, which provides in pertinent part as follows:

" No work of art shall be contracted for

or placed or erected on property of the city
and county or become the property of the city
and county by purchase, gift, or otherwise. .

. . unless such work of art, or a design or

model of the same as required by the art
commission, together with the proposed
location for such work of art, shall first
have been submitted to and approved by the
commission. . . .The Commission shall have
similar powers with respect to the design of

buildings, bridges, viaducts, elevated ways

,

approaches, gates, fenl&es, lamps or other
structures erected or to be erected upon land

belonging to the city and county. Said
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commission shall so act and its approval shall
be required for every such structure which
shall hereafter be erected or contracted for .

"The commission shall exercise all
reasonable supervision of policy connected
with the arts as may hereafter be assigned to
it by ordinance or executive action."
[Emphasis Added]

Pursuant to Charter § 3.601, no officer or employee of the
City and County may purchase a work of art for public buildings
unless such art has been submitted to the commission for its
approval. It is my opinion that this section, without reference
to Administrative Code S 3.13 which is discussed below, only
grants to the commission veto power over art purchases proposed
by other city departments or officers. Charter § 3.601 does not
invest sole purchasing authority in the commission. On the
contrary, it contemplates the purchase of art by officers, such
as the Chief Administrative Officer, provided the work of art has
been first "submitted to and approved by the commission."

The proposed agreement would establish an advisory
committee to the Chief Administrative Officer, who would make a

final selection and submit the art work to the commission for its
approval. In my opinion nothing in the proposed agreement
violates Charter S 3.601 inasmuch as its functions are solely
advisory. However, the purchase of art work by a department,
commission or officer of the City and County is also controlled
by Chapter 3 of the San Francisco Administrative Code (Budget
Procedures), § 3.13, which reads as follows:

"Before proposing a bond issue or making a
request for an appropriation for the
construction of a building or an addition to a

building, the officer, board or commission
concerned shall submit the subject matter to
the art commission for its recommendation as
to the eunount that should be added thereto for
the adornment of the proposed structure with
painting, sculpture or other works of art,
said amount not to exceed two per cent (2%) of
the gross estimated project cost, exclusive of
the items proposed for such adornment.

"The art commission shall within sixty
days after submission forward its
recommendation^ to the officer, board or
commission concerned, to the mayor and to the
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board of supervisors.

"Failure of the art commission to make a
recommendation within such time shall be
deemed equivalent to a recommendation that no
amount is to be included for adornment.

"The art commission she
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In a California case, the Court of Appeal defined
"control"as follows:

"Control does not mean absolute or even
qualified ownership but means power or
authority to manage, direct, superintend,
restrict, regulate, direct, govern, administer
or oversee." John G. Speirs & Co. v. Lloyd's,
London 84 Cal.App.2d 603.

Charter § 2.101 sets forth the power of the Board of
Supervisors to enlarge the authority of any board or commission.
The board of supervisors may, by ordinance, confer on any
officer, board, or commission such other and additional powers as
the board may deem advisable."

Pursuant to this grant of authority the Board of
Supervisors has instilled in the Art Commission the authority to
purchase art for the adornment of municipal structures, which
broadens the more limited authority of the commission to require
submission and approval of all art work prior to purchase by an
officer or employee. In my opinion the Board of Supervisors, by
joining the word "supervise," meaning a limited overseeing
authority with the word "control," meaning the power to direct or
govern, drafted a phrase which invests the Art Commission with
complete discretion to expend all appropriations from building
construction funds set aside for art adornment. The provisions
of the proposed agreement appear to limit this authority and
therefore would result in an improper delegation of the authority
vested in the commission pursuant to Charter § 3.601 and
Administrative Code § 3.13.

Very truly yours.

James
Deputy

Lazarus
Attorney

Approved:

City Attorney

JLL:ebg
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employees that dismissal proceedings were being initiated
against him. The employee, one Ray Rivera, had been ordered
to report to San Francisco General Hospital to work in the
Department of Psychiatry. But Rivera refused to comply with
the order on the ground that the new position was outside of
his civil service classification of 2588 Health Worker IV.

Dr. Silverman took the position that Rivera's refusal consti-
tuted insubordination resulting in absence from duty without
leave.

Pursuant to the newly amended disciplinary procedure
established in Charter Section 8.341, a neutral hearing
officer was selected to resolve the charges. The hearing
officer took evidence, heard arguments and submitted an
opinion and award on April 3, 1978. While the hearing officer
found that the assignment to the psychiatric unit would indeed
have required Rivera to work out of his classification, he
also concluded that Rivera's refusal to report to the new
assignment "under protest" was improper. As a consequence,
the hearing officer held that the evidence of refusal to
report for and absence from duty was insufficient to warrant
dismissal. But he further found that Rivera was not entitled
to any back pay for the period of his absence due to his
failure to follow generally recognized employee grievance
procedures. The only relief afforded the employee was as

follows:

"On the basis of all the foregoing it
is found that he [Rivera] should be rein-
stated to his former position at Mission
Mental Health . . . .

"

Thus the hearing officer sustained the charges in part by
"suspending" Rivera without pay for the period of time during
which he had simply walked off the job and refused to comply
with the order of his department head.

_i
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During the hearing the Department of Public Health
introduced into evidence certain rules of the Civil Service
Commission (herein the "Commission") relating to the assign-
ment authority of an appointing officer and status rights of
a permanent civil service employee. Despite his acknowledg-
ment of the broad discretion of a department head to assign
employees to particular duties within a classification, the
hearing officer nevertheless ordered that Rivera be returned
to the same position that he had occupied prior to the dis-
pute which provided the genesis of the disciplinary proceedings,

Charter Section 3.661 provides in pertinent part that
the Commission:

"shall adopt rules to carry out the civil
service provisions of this charter and, except
as otherwise provided in this charter, such
rules shall govern . . . appointments . . .

classification . . . and such other matters as
are not in conflict with this charter."

Pursuant to this Charter mandate, the Commission adopted Rule
7.03 relating to classification. That rule states in perti-
nent part that:

"The appointing officer has the authority
to assign an employee to perform work provided
that it is consistent with the kind of duties
and level of responsibility of the employee's
classification . . .

."

The Commission also observed in Rule 18.01 that:

"An employee has rights to a position in
a class, but not to a particular position
within such class."
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In this same connection the City Attorney has had
occasion to interpret Charter Section 3.501 with respect to
the authority of a department head to make assignments of
personnel. In Opinion No. 69-104 (December 2, 1969), it
was noted that:

"Inherent in being responsible for the
administration of a department is responsib-
ility for designating by whom and in what
manner the various duties of the department
are to be performed."

The discretion of a department head to assign duties
cind transfer personnel within the department is thus broad.
The only limitations on this discretion are the classification
plan and specific rules adopted by the Commission pursuant to
Charter Section 3.661. However, even these limitations have
exceptions. For example. Charter Section 3.661 provides in
part that:

"No person shall hold a position outside
of the classification to which he has been
appointed, provided that every employee of
any department or office shall discharge any
of the duties pertaining to such department
or office to which his chief may temporarily
assign him.

"

Commission Rule 26.01(a) and (c) interprets this provision
to authorize a department head to assign an employee out of
classification for thirty days or less. Therefore, when
the disciplinary authority of the hearing officer under
Charter Section 8.341 may conflict with the assignment author-
ity of the department head, it must be scrutinized closely.

In this case the decision to suspend Rivera rather than
dismiss him necessarily turned upon resolution of the outer
limits of Dr. Silverman's discretion to assign an employee
within a classification. But once discipline had been deter-
mined, the hearing officer was without power to interfere
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further in the assignment authority of a department head. He

could not presume that the return of Rivera to his previous
position at Mission Mental Health was a natural consequence
of the opinion and award. As department head, Dr. Silverman
could assign Rivera upon his return to any of a variety of

positions within the Health Worker IV classification. He

could even have assigned Rivera back to the same position in

the psychiatric unit for a period of thirty days or less. It

can only be concluded that the hearing officer in this respect
exceeded his authority under Charter Section 8.341 and intruded
upon the discretion of the department head as provided else-

where in the Charter and by rule of the Commission.

This conclusion is supported by parallel principles
governing the issuance of a writ of mandamus. If a public
officer in taking a particular course of action clearly abuses

the discretion with which he is vested by law, a court may

issue a writ restraining the officer from pursuing that course

of action. But the writ may not order the officer to perform
some other discretionary act which the court finds to be with-

in his lawful authority. The court may not substitute its

discretion for the discretion vested in the public officer.

Lindell Co. v. Board of Permit Appeals , 23 Cal.2d 303, 315

(1943) . Similarly, the hearing officer in this case found

that the transfer of Rivera was improper under various Commis-

sion rules. But there is no authority vested in the hearing

officer to thereupon dictate to the department head as to the

proper employment of Rivera upon his return to service. That

discretionary authority remains with Dr. Silverman.

Therefore you are advised that in this case the hear-

ing officer exceeded the authority granted him by Charter

Section 8.341 to "hear and determine the charges, and ....
exonerate, suspend or dismiss the accused." The opinion and
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award will be fully complied with by reemploying Rivera upon
his return in a manner consistent with applicable sections of
the Charter and rules of the Commission as discussed herein.

Very truly yours,

GEORGE AGNOST
City Attorney

By
PHILIP S. WARD

Deputy City Attorney

APPROVED

;

GEORGE AGNOST
City Attorney

PSW/c
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SUBJECT: Legislation mandating that all City
services be contracted out once the
Controller has certified that it
would be less costly to do so

REQUESTED BY;

PREPARED BY;

Honorable Quentin L. Kopp
Member, Board of Supervisors

Thomas A. Toomey, Jr.
Chief Deputy City Attorney

DUG in7c

DC J.

QUESTION PRESENTED

May the Board of Supervisors enact legislation which
would mandate that all City services be contracted out once the
Controller of the City and County of San Francisco has certi-
fied that it would be less costly to do so?

CONCLUSION

No.

ANALYSIS

You have requested legislation which would mandate
that all City services be contracted out once the Controller
of the City and County of San Francisco has certified that
it would be less costly to do so.

Charter Section 8.300-1 which allows the City, under
the conditions stated therein, to have work or services
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performed by private contract states as follows:

"8.300-1. Civil Service Positions -

Additional Exceptions .

"Notwithstanding the provisions of
Section 8.300 of the charter, the following
positions shall not be included in the
classified civil service of the city and
county and shall not be filled from lists
of eligibles prepared by the civil ser-
vice commission:

"Positions determined by the control-
ler and approved by resolution of the board
of supervisors to be positions where the
work or services can be practically per-
formed under private contract at a lower
cost to the city and county than similar
work or services performed by employees
of the city and county; provided that no
work or services shall be contracted where
such work or services are required to be
performed by officers or employees of the
city and county under the provisions of
this charter or other applicable law."

The plain language of Charter Section 8.300-1 states
that positions shall not be included in the classified Civil
Service of the City and shall not be filled from lists of
eligibles where (1) such positions are determined by the
Controller to be positions where the work or services can
be practically performed under private contract at a lower
cost to the City and, (2) such positions determined by the
Controller are approved by resolution of the Board of Super-
visors to be positions where the work or services can be
practically performed under private contract at a lower cost
to the City.

There is no mandatory language contained in the section
which would mandate the Board to give such approval. Where
a statute requires approval, presumptively it includes the
right to disapprove. See: McGill vs. City and County of San
Francisco , 231 C.A. (2) 35 at page 38. The effect of legisla-
tion which would mandate the approval of the Board of Supervisors
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would have the practical effect of precluding the Board of
Supervisors from disapproving the private contracting of City
positions

.

The clear intent of Section 8.300-1 is that the approval
of the Board of Supervisors is a discretionary act rather
than purely ministerial. The section contemplates that the
work or services are not only less costly to the City but also
that the work or services can be practically performed under
private contract. The Board of Supervisors must, therefore,
not only give their approval by resolution to the cost features
of the contract but also to whether or not the contract
before it can be practically performed under private contract
at a lower cost.

It is therefore my opinion that each contract where
the Controller makes a determination that the work or services
can be practically performed at a lower cost to the City must
be approved by the Board of Supervisors before the positions
can become an exception to Section 8.300. The requested
legislation would be invalid for the reasons stated herein
and a Charter amendment would be required to accomplish the
purpose of the requested legislation.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By.
Thomas A. Toomey, Jr.
Chief Deputy City Attorney

APPROVED

:

City Attorney

TAT : dkms
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SUBJECT;

REQUESTED BY;

PREPARED BY:

Authority of the Board of Supervisors
to adopt a tax rate below the one
percent maximum set by Proposition 13

Finance Committee of the Board of
Supervisors

James L. Lazarus
Deputy City Attorney

QUESTIONS PRESENTED

DEC G1978

DCCU
S.F. P

a) May the Board of Supervisors set the ad valorem property
tax rate at an amount less than the maximum established by
Proposition 13 (State Constitution Article Xllla)? b) Must the
Board of Supervisors set a tax rate above the regular maximum
rate for the purpose of raising revenues necessary to pay for
general obligation bonded indebtedness?

CONCLUSION

a) Yes.

b) No.

ANALYSIS

Prior to July 1, 1978, the Board of Supervisors had sole
discretion to set the ad valorem property tax rate, subject to
maximum limits established by the state legislature pursuant to
State Constitution Article XIII, Section 20. The Board also had
the duty to include amounts necesary to meet the budgetary needs
of other political entities within the city and county.

The Board of Supervisors, pursuant to Charter Section
6.208, has been granted the power to levy a tax on or before
September 15 of every year. That authority is limited by the
maximum rate set forth in Charter Section 6.400.
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The electors of the State of California approved
Proposition 13 at the June 6, 1978, election, adding Article
Xllla to the State Constitution. The amendment, in general,
limited real property tax rates and assessed values, and
restricted the authority of either the state legislature or local
entities to adopt alternate forms of taxation. For purposes of .

this opinion, only Section 1 is pertinent, which reads as follows:"

"Section 1. (a) The maximum amount of any
ad valorem tax on real property shall not
exceed one percent (1%) of the full cash value
of such property. The one percent (1%) tax to
be collected by the counties and apportioned
according to law to the districts within the
counties.

"(b) The limitation provided for in
subdivision (a) shall not apply to ad valorem
taxes or special assessments to pay the
interest and redemption charges on any
indebtedness approved by the voters prior to
the time this section becomes effective."

The California Supreme Court in Amador Valley Joint Union
High School Dist. v. State Board of Equalization , (SF23849)
C.3d upheld the constitutionality of Article Xllla. In its
decision the Court stated:

"The new article contains four distinct
elements. The first imposes a limitation on
the tax rate applicable to real property . . .

(This limitation is made specifically
inapplicable, under subdivision (b) , to
property taxes or special assessments necessary
to pay prior indebtedness approved by the
voters.) ..."

As noted above, the power of the Board of Supervisors to
set the ad valorem tax rate was previously limited by State
Constitution Article XIII, Section 20, which reads as follows:

"The Legislature may provide maximum
property tax rates and bonding limits for local
goverrunents."

Article XIII, Section 20 and those sections of the Revenue
and Taxation Code adopted pursuant thereto, have been superceded
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by Article Xllla. However, when read together the clear intent
of both Section 20 and Xllla is to place a ceiling on the ad
valorem tax rate a county may levy. Section 20 has never been
interpreted to permit the Legislature to establish both a floor
and a ceiling for local tax rates .

Furthermore, Article XIII, Section 24 specifically
prohibits the Legislature from setting local tax rates:

"The Legislature may not impose taxes for
local purposes but may authorize local
governments to impose them."

The California Supreme Court in Security Savings v. Hinton ,

(1893) 97 Cal. 214, 219 interpreted the language which is now
found in Artticle XIII, Section 24 and upheld the power of the
City of Los Angeles to levy a personal property tax:

"It is undoubtedly true that the legislative
branch of the government has the exclusive
power of taxation, except so far as that power
is restrained by the constitution, or delegated
by the legislature or the constitution to local
municipalities. But by S12 of article XI.,
above quoted, the legislature is prohibited
from imposing taxes upon counties, cities,
towns, or othermunicipal corporations for
municipal purp>oses. It must therefore follow
that in authorizing freeholders' charters,
which the legislature cannot change or amend,
the power of taxation being essential to
municipal existence, that power is necessarily
implied. In speaking of municipal
corporations, the supreme court of the United
States said: When such a corporation is

created, the power of taxation is vested in it

as an essential attribute for all the purposes
of its existence, unless its exercise be in
express terms prohibited. (United States v.

Mew Orleans , 98 U.S. 393. See also Ralls
County Court v. United States , 105 U.S. 733;
Peoria etc. R'y So. v. People , 116 111. 401.)
The implication of this power, however, does
not rest solely upon the power to create and
adopt a charter and the assent of the
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legislature in approving it, but by the
prohibition against the imposition of such
taxes by the legislature;" (Emphasis added).

The Legislature disregarded Section 24 when it adopted
Senate Bills 154 and 2212; specifically Chapter 332, Section 27 ,.

which added Section 2237 to the Revenue and Taxation Code,
reading as follows:

"2237. (a) Notwithstanding any other
provision of law, except as provided in
subdivision (b) , no local agency, school
district, county superintendent of schools, or
community college district shall levy an ad
valorem property tax, other than that amount
which is equal to the amount needed to make
annual payments for the interest and principal
on general obligation bonds or other
indebtedness approved by the voters prior to
July 1, 1978 or the amount levied pursuant to
Part 10 (commencing with §15000) of Division 1
and SS39308, 39311, 81338, and 81341 of the
Education Code.

(b) A county shall levy an ad valorem property
tax on taxable assessed value at a rate equal
to four dollars ($4) per one hundred dollars
($100) of assessed value. The revenue from
such tax shall be distributed, subject to the
allocation and payment as provided in
subdivision (d) of $33675 of the Health and
Safety Code, to local agencies, school
districts, county superintendents of schools,
and community college districts in accordance
with the provisions of §26912 of the Government
Code .

"

Apparently, the Legislature has interpreted Section 1 of
Article Xllla as a grant of exclusive authority to set a
statewide ad valorem tax rate, superceding Article XIII, Section
24. The relevant language of Article Xllla reads as follows:

"The one percent (1%) tax to be collected by
the counties and apportioned according to law
to the districts within the counties."
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The implementing legislation established a tax distribution
formula pursuant to the authorization set forth above. However,
the Legislature used the same language as justification for
imposing a one percent ($4.00) ad valorem tax rate on all
counties. In my opinion there is no constitutional basis for the
Legislature's interference in an area that has traditionally been .

described as a municipal affair.

State Constitution Article XI, Section 5(a) grants to
chartered cities the power to ". . . make and enforce all
ordinances and regulations in respect to municipal affairs,
subject only to restrictions and limitations provided in their
several charters and in respect to other matters shall be subject
to general laws."

McQuillin, Municipal Corporations 3rd, §44.06 et seq . sets
forth the general law on municipal taxation;

"The power possessed by local communities to
assess and collect taxes for municipal purposes
may arise through a valid delegation of the
power by the general legislature of the state
or by virtue of constitutional provisions
conferring such power directly on political
subdivisions of a state " (§44.06) (Emphasis
added)

"Provisions as to municipal taxation are
frequently contained in state constitutions,
and the authority so conferred cannot be
interfered with or restricted by legislative
enactment, as for exaunple, by conditioning its
exercise by a vote of the electorate . . .

However, a constitutional provision that the
legislature may, by general laws, delegate to
municipalities the power to tax, does not
necessitate a general law to enable a city
having a freeholder's charter to impose taxes
for municipal purposes ." (§44.08) (Emphasis
added)

The California Supreme Court in West Coast Adver. v. San
Francisco , (1939) 14 C.2d, 516, 524 stated the general rule on
the taxing power of chartered cities;
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"No doubt is entertained upon the
proposition that the levy of taxes by a
municipality for revenue purposes, including
license taxes, is strictly a aunicipal affair.
(Ex parte Braun , 141 Cal. 204 [74 Pac. 780])
... As such a municipal affair it must be
deemed to have been included within the special ^

grant and privilege tendered by the
constitutional amendment in 1914 and later
accepted by the city. A statement made in Ex
parte Braun , supra , at page 211, is just as
applicable since the 1914 amendment as it was
prior thereto. The statement follows: ' It is
of course true that the local power of
taxation, like all other local powers, must
have its origin in a grant by the state, and
that it may at all times be controlled by the
sovereign power. But it does not follow that
the legislative department of the state may so
control it . In the absence of constitutional
provisions relating to the subject, the
legislative department would necessarily have
unlimited sway, and could, for the state,
confer, modify, or withdraw the power and
prescribe such regulations as it saw fit for
its exercise. The state Constitution is,
however, the highest expression of the will of
the people of the state, and so far as it
speaks, represents the state . . . The power of
cities operating under freeholders' charters to
raise money by taxation for municipal purposes
does not find its source in any grant by the
legislature. There is no enactment of the
legislature purporting to vest such authority
in such cities. Such power has been directly
granted by the people of the state by the
provisions of the state Constitution.'"
(Emphasis added)

The Court of Appeals in Century Plaza Hotel Co. v. City of
Los Angeles , (1970) 7 c.a.3d 616, 620 restated the rule that;

"Where the city involved is, as here, a
freeholders' charter city availing itself of
the "home rule" provisions of article XI, SS6
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and 8 of the California Constitution (City of
Los Angeles v. Layton , (1969) 269 Cal.App.2d
567, 568 [75 Cal.Rptr. 143]), it is settled
that the only restrictions on the exercise of
its power to tax are those limitations
appearing in the Constitution and in the ^

• charter itself. City of Glendale v. Trondsen ,

(1957) 48 Cal.2d 93, 98 [308 P. 2d 1]."

And at page 622,

"There is no doubt that taxation for revenue
for municipal purposes ordinarily is a
'municipal affair.' City of Glendale v.
Trondsen , supra , at p. 98; City of Grass Valley
V. Walkinshaw (1949) 34 Cal.2d 595, 599 [212
P. 2d 894]; In re Braun (1903) 141 Cal. 204 [74
P. 780] ; Brewer v. Feigenbaum , (1941) 47
Cal.App.2d 171, 174-175 [117 P. 2d 737]."

The Court did strike down the city tax on the purchase of
liquor because the Legislature had preempted the field with a
statewide sales tax for state revenue purposes. However, the
facts upon which this opinion is based differ greatly in that here
the state has attempted to impose a tax rate in contravention of
Article XIII, Section 24, set forth above. Therefore, the
doctrine of preemption is not applicable. (See also In Re
Development Plan for Bunker Hill (1964) 61 C.2d 21, 74.)

To uphold the action of the Legislature in imposing a

statewide property tax rate of $4.00 one must find that
Proposition 13 superceded Article XIII, Section 24 through its
grant of power to the Legislature to apportion tax revenue
"according to law." It is a well established principle that
constitutional amendments which have the effect of superceding
preexisting provisions of the Constitution should, whenever
possible, be construed to avoid such revocation by implication.

This general rule is set forth in 13 Cal. Jur . 3rd,
Constitutional Law, $38 as follows;

"Sections are not to be read by themselves,
but only as parts of the whole. If there are
apparent conflicts, it is the duty of the
courts to harmonize them if this can be done
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reasonably and without distorting the meaning
of any provisions. Each provision must be read
with direct reference to every other which
relates to the same subject . . .

Constitutions, if possible, must be so
construed as to give full force and effect to
every portion." (See Galvin v. Board of *

Supervisors 195 C. 686; In re Oliverez 21 C.
415; Crowe v. Boyle 184 C. 117; Kent Estate 6

C.2d 154; and In re Quinn 35 C.A.3d 473)

In my opinion the power to apportion tax revenue and the
power to set a tax rate are mutually exclusive. SB154 and SB
2112 now attempt to mandate a rate for the entity, whether or not
it is required. That mandate is both unnecessary and unjustified
by the language of Section 1 of Article Xllla.

Regarding the second question posed, in my opinion the
Board of Supervisors is not obligated to set a tax rate higher
than the one percent maximum rate ($4.00) if funds are available
either from surplus monies or from the one percent maximum rate.
As set forth above. Article Xllla, Section 1, limits the ad
valorem tax rate a county may set to one percent of full cash
value. However, the limitation "... shall not apply to ad
valorem taxes ... to pay the interest and redemption charges on
any indebtedness approved by the voters prior to the time this
section becomes effective." In my opinion nothing in Article
Xllla requires a local entity to impose an additional tax above
the one percent rate for these purposes. Furthermore, neither
SB154 nor SB2112 attempt to mandate a county, either directly or
by a threatened loss of state revenue transfers, to pay bond
interest and redemption through imposition of taxes above the $4
maximum rate established by Section la of Article Xllla.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By
James L. Lazarus
Deputy City Attorney

Approved

:

City Attorney

JLL:ml
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SUBJECT: Conflict of Interest DEC G 1978

REQUESTED BY: David R. Scott oo^;'-'^ -

Commissioner ®''"'

Board of Permit Appeals

PREPARED BY: Burk E. Delventhal
Deputy City Attorney

QUESTIONS PRESENTED

1. Would a Board of Permit Appeals Commissioner have a
conflict of interest in an appeal by a tenant of a building for
whose owner the Commissioner serves as a real estate agent in a
continuing relationship.

2. Would a Board of Permit Appeals Commissioner have a
conflict of interest in an appeal in which the appellant is a
bank of which the Commissioner is a stockholder and to which the
Commissioner has pending an application for a loan.

CONCLUSIONS

1. Yes.

2. Yes.

ANALYSIS

You have advised this office of certain facts regarding an
appeal to be heard by the Board concerning 2275 Market Street and
you have asked this office for an opinion regarding whether your
professional relationships with the owner of the structure and
other individuals interested in the appeal constitute a conflict
of interest requiring you to recuse yourself from hearing the
appeal. You have additionally asked questions regarding another
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appeal because of your status as a stockholder and sometimes
borrower and present applicant for a loan from one of the
Appellant

.

THE APPEAL ; There are two separate appeals.
(1) 8377

According to the facts as you have related them to me, you
are the real estate broKer tor the owner of the structure located
at 2275 Market Street. A tenant at that structure has sought a
permit to alter the premises so as to create a disco. A
neighborhood group, one of whose leaders is Stephen Roake,
opposed the issuance of the permit. You have advised me that Mr.
Roake is also one of your clients. According to the disclosure
statement filed by you when you assumed office you have received
substantial fees from both Mr. Roake and the owner of the
building located at 2275 Market Street regarding real estate
transactions you have handled for them in the recent past. In
addition, you have informed my office that your professional
relationships with both these gentlemen will continue.

You have additionally informed this office that you have in
I the past made offers on your own behalf to purchase the building
, in question. Based on the above enumerated facts, the question
I
is whether there is a prohibited conflict of interest which would

I require you to eliminate the conflict.

(2) 8335 and 8336

And with regard to these appeals, you have advised this
office that the Appellant is Olympic Savings and Loan. You have
additionally advised this office that you are a stockholder in
Olympic Savings and Loan, you are a depositor in Olympic Savings
and Loan. Within the last fifteen (15) days you have advised
that you have applied for a loan to Olympic Savings and Loan.

TH£ LAW

As a member of the Board of Permit Appeals you are an
officer of the City and County of San Francisco. See Charter
Section 1.103.
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limit the possibility of any personal
influence either direct or indirect which
might bear on official's decision." Stigall
V. City of Taft , supra , 58 Cal. 2d 565, 567.

In United States v. Mississippi Valley Generating Co. , 364
U.S. 52U {196U) the court stated at pp. 549-550:

"The statute is thus directed not only at
dishonor, but also at conduct that tempts
dishonor. This broad proscription embodies a
recognition of the fact that an impairment of
impartial judgment can occur in even the most
well-meaning men when their personal economic
interests are affected by the business they
transact on behalf of the Government. To this
extent, therefore, the statute is more
concerned with what might have happened in a
given situation than with what actually
happened . It attempts to prevent honest
government agents from succumbing to
temptation by making it illegal for them to
enter into relationships which are fraught
with temptation." (Emphasis added.)

In Stockton v. Wheeler, 68 Cal.App. 592, 601, the Court stated:

"The conflict of interest principle, "...
evolved from the self-evident truth, as trite
and impregnable as the law of gravitation,
that no person can, at once and at the same
time, faithfully serve two masters
representing diverse or inconsistent interests
with respect to the service to be performed.'"

And in Miller v. City of Martinez , 28 Cal.App. 2d 364, 370,
once again a contract case, the Court stated:

"It would thus appear that the 'interest'
need not involve any direct financial gain
upon the part of the public official. It may
be any interest which would prevent him from
exercising absolute loyalty and undivided
allegience to the best interest of the

I

I
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municipality he serves. He should be
absolutely tree trom any influence other than
that which may grow out of the obligations he
owes to the public."

In the case of Witt v. Morrow , 70 Cal.App. 3rd 817 (1977) ,

Morrow was a member of a city council which adopted a proposed
redevelopment plan for a shopping center near to which a
non-profit corporation of which Witt was president and attorney
had previously bought property. The action to challenge the
vote, based on Morrow's conflict of interest was premised upon
Government Code 87100, which provides:

"No public official at any level of state
or local government shall make or
participate in making or in any way attempt
to use his official position to influence a
governmental decision in which he knows or
has reason to know he has a financial
interest.

"

Morrow argued that his interest was too remote. The Court
responded by noting that the redevelopment project may affect the
value of properties owned by Morrow's corporation. Morrow got
only $250. per year trom the non-profit corporation. Said the
Court at page 823:

"It is not just actual impropriety which
the law seeks to forestall, but also the
appearance of possible improprieties. Any
employee, in private or public sector,
wishes to keep his job and maintain good
relations with his employer. A person who
must make a decision which may affect his
employers' purse is in a situation where he
may not give full consideration to the
merits of the decision."

"'One cannot serve two masters. ' (Matthew
6:24)"

In the instant case, the granting or denial of the permit
in question may affect the value of the premises located at 2275
Market St. Thus, your decision may affect Mr. Duncan's (the
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owner and lessor) purse. This factor threatens to prevent you
trom giving full consideration to the merits of the decision.
You have advised that you have been and will continue to be Mr.
Duncan's real estate broKer. Public records indicate that you
have received from him substantial real estate commissions and
you have advised that you expect to continue to red^eve real
estate commissions from Mr. Duncan in the future. As Mr.
Duncan's real estate broker you are his agent and fiduciary.
Beeler v. West American Finance Company , 201 Cal. App. 2d 202, 20
Cal. Rptr. lyu (19b2) . And it the parties so agree, the agency
relationship between the broker and the principal may be a
continuous one. Menzel v. Salka , 179 Cal. App. 2d 612, 4 Cal.
Rptr. 78 (1960).

As a general proposition, public officers ought not to be
allowed to place themselves in a position in which personal
interest may come into conflict with the duty they owe to the
public. Noble v. Palo Alto , 89 Cal. App. 47, 264 P. 529 (1928).
As real estate broker for the owner of 2275 Market, you have an
indirect, potential financial interest in that structure, or in
the earnings to be derived therefrom.

Based on the above enumerated facts and authorities, you
are advised by virtue of Charter Section 8.105(f) that your
private interests will be in conflict with your public duties as
a member of the Board of Permit Appeals and you should therefore,
eliminate the conflict by either disposing of the private
interest or resigning yourpublic position.

In addition, your status as a stockholder and applicant for
a loan to Olympic Savings and Loan preclude you from voting on an
appeal by Olympic Savings and Loan before the Board of Permit
Appeals. There is a direct conflict between your interest as a
stockholder in Olympic Savings and Loan and your capacity as a

member of the Board of Permit Appeals objectively to vote on the
issues before it. In addition, your status as an applicant for a
loan before Olympic Savings and Loan would provide an independent
basis for precluding you from voting on these appeals.
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CONCLUSION

In light of the above enumerated conflicts you are advised
that you must either resign as a commissioner or eliminate the
conflict.

Respectfully submitted,

GEORGE AGNOST
City Attorney

Jproved:

City'Attorney^

E. DelventhaJ
Deputy City Attorney

B£D:mkl
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SUBJECT:

R£Qa£ST£D BY;

PREPARED BY:

Appearances of Members of the San Francisco Board
of Supervisors Before Boards and Commissions as
Private Individuals

John L. Molinari
Hember, Board of Supervisors

Burk £. Delventhal
Deputy City Attorney

QUESTIONS PRESENTED

1. Does San Francisco Charter Section 2.401 prohibit a
member of the Board of Supervisors from appearing before boards
and commissions as a private individual?

2. If Charter Section 2.401 does so prohibit, is this an
unconstitutional infringement upon fundamental rights?

CONCLUSIONS

1. It was the intent of Charter Section 2.401 to prohibit
all appearances by members of the Board of Supervisors before
boards and commissions, whether as members of the Board or as
private individuals, as this would constitute illegal "dictation,
suggestion or interference" with administrative recommendations
or actions.

2. The prohibition of all appearances by members of the
Board of Supervisors before boards and commissions, in either an
official or an unofficial capacity, is not unconstitutional
because there is a compelling public interest in avoiding
interference by members of the Board of Supervisors in
administrative affairs which cannot be prevented by less
intrusive aeans.
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ANALYSIS

1. Section 2.401 of the San Francisco Charter provides as
follows:

"2.401 Non-interference in Administrative
Affairs.

"Except for the purpose of inquiry, the
board of supervisors shall deal with the
administrative service for which the chief
administrative officer is responsible, solely
through such officer, and for administrative
or other functions for which elective
officials or boards or commissions are
responsible, solely through the elective
official, the board or commission or the chief
executive officer of such board or commission
concerned.

"Neither the board of supervisors, nor its
committees, nor any of its members shall
dictate, suggest or interfere with
appointments, promotions, compensations,
disciplinary actions, contracts, requisitions
for purchases or other administrative
recommendations or actions of the chief
administarative officer, or of department
heads under the chief administrative officer,
or under the respective boards and
commissions. The board of supervisors shall
deal with administrative natters only in the
manner provided by this charter, and any
dictation, suggestion or interference herein
prohibited on the part of any supervisor shall
constitute official nisconduct; provided,
however, that nothing herein contained shall
restrict the power of hearing and inquiry as
provided in this charter."

The first paragraph of this section deals only with actions
taken by the Board of Supervisors as a body, and thus does not
apply to the question here. The second paragraph, however,
contains a prohibition against individual nembers of the Board by
providing that they shall not "dictate, suggest or interfere with
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. . . administrative recommendations or actions of . . . boards
and commissions", and further provides that a violation of the
section shall constitute official misconduct.

Altnough the scope of the section has not been construed by
the appellate courts with respect to the precise matter at issue
here, there is no doubt that the framers of the 1931 Charter had
intended a total separation of powers among the executive, the
legislative, and the administrative departments of the city
government. In Kennedy v. Ross 28 Cal.2d 569, 170 P. 2d 904
(1946) (where the court upheld the authority of the Department of
Public Works to enter into a contract without the approval of the
Board of Supervisors) , the California Supreme Court interpreted
the intent of former Section 22 (present Section 2.401) with
respect to separation of powers. Although the matter dealt with
in that case differs from the point at issue here, the language
of the court is relevant in construing the intent of the
section. The court stated at pp 576-577,

"... it is seen that the framers of the
charter intended a division or separation of
powers as between the board of supervisors,
and the executive and administrative heads and
departments. To make the matter more
explicit, section 22 provides that except for
the purpose of inquiry the mayor and the
supervisors shall deal with the administrative
service for which the chief administrative
officer is responsible, solely through such
officer, and that except for the purpose of
inquiry, each department, board or commission,
in the conduct of the administrative affairs
under its control, shall deal with such
matters solely through its chief executive
officer. . . . Interference is deemed to be
official misconduct.

"The intention of the framers is emphasized
in Francis W. Keesling's 'San Francisco
Charter of 1931' (April, 1933), page 45,
where, in reporting the debate of the
Freeholders regarding the limitation of the
power of the supervisors it is stated: 'It
was the definite intention to effectively
deprive the Board of Supervisors of all

I
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administrative powers.* This is further borne
out by the provisions governing the budget and
appropriations."

The intended broad scope of the section is further
emphasized by Mr. Keesling in the paragraph immediately preceding
that quoted by the court above:

"In other words, it means 'hands off.' It
is not necessary to debate the meaning of the
provisions. Any individual must know when he
invades the forbidden realm." Keesling, San
Francisco Charter of 1931 at 45.

Mr. Keesling, Vice President of the Board of Freeholders
and Chairman of the Drafting Committee, gives some insight into
the purpose behind this broad language:

"This is a provision that the citizens
should guard carefully. The manipulating
politician is greatly annoyed and handicapped
by it. Unless interested citizens unite to
conserve this provision in the charter the
politician, who is constantly active, will
proceed by the watering down process and take
advantage of attrition. The old order of
interference and political log-rolling may be
reestablished in that Banner." Keesling ,

supra , at 45.

Accordingly, given the broad language and purpose of
Charter Section 2.401, it is our opinion that it was intended to
prohibit all appearances of members of the Board of Supervisors
before boards and commissions, whether as members of the Board or
as private individuals. Any such appearance would constitute
illegal "dictation, suggestion or interference" with
administrative recommendations or actions and would constitute
official misconduct.

2. Legislative provisions and administrative regulations
prohibiting various forms of political activity by public
servants have been upheld. However, since the decision in United
Federal Workers v. Mitchell , 56 F.Supp. 621 (1944), where the
court upheld the Hatch Act, the United States Supreme Court has
applied the principle that curtailment of First Amendment rights
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may prevail only if the state can show a compelling public
interest, and even where a compelling public interest can be
shown, the restriction must be narrowly drawn to focus only upon
the harm sought to be prevented. In a more recent case, the
court has stated that

Even a "'significant interference' with
protected rights ..." may be sustained if
the State demonstrates a sufficiently
important interest and employs a means closely
drawn to avoid unnecessary abridgement of . .

. freedoms. Buckley v. Valeo , 424 U.S. 1, 25
(1976) .

In Baqley v. Washington Township Hospital District , where
the California Supreme Court held that the sweeping restrictions
imposed upon the political activities of a nurse's aide were
invalid as not being narrowly drawn to deal with a specific
abuse, the court defined the criteria to be used:

"[A] governmental agency which would require a

waiver of constitutional rights as a condition
of public employment must demonstrate:
(1) that the political restraints rationally
relate to the enhancement of the public
service, (2) that the benefits which the
public gains by the restraints outweigh the
resulting impairment of constitutional rights,
and (3) that no alternatives less subversive
of constitutional rights are available . . .

To the extent that the restraints operate
beyond the sphere of the proffered
justification they advance no compelling
public interest and exact the waiver of
constitutional rights without compensating
public benefit." Baqley v. Washington
Township Hospital District , 65 Cal.2d 499,
501-502, 421 P. 2d 409, 55 Cal.Rptr. 401
(1966) ; accord Hollon v. Pierce , 257
Cal.App.2d 468, 64 Cal.Rptr. 808 (1967).

Thus, the government nay not condition the holding of
public office or admission to public en^>loynent upon any terms
which it desires, but neither is the government prohibited from
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ever requiring the waiver of constitutifonal rights. The Baqley
court further stated:

"Just as we have rejected the fallacious
argument that the power of government to
impose such conditions knows no limits, so
must we acknowledge that government may, when
circumstances inexorably so require, impose
conditions upon the enjoyment of
publicly-conferred benefits despite a
resulting qualification of constitutional
rights.

"In doing so, however, government bears a
heavy burden of demonstrating the practical
necessity for the limitation. At the very
least it must establish that the imposed
conditions relate to the purpose of the
legislation which confers the benefit or
privilege." Bagley , supra , at 505-506.

In Pickering v. Board of Education , the United
States Supreme Court distinguished between public
employees and citizens in general with respect to
infringement of constitutional rights:

"[I]t cannot be gainsaid that the State has
interests as an employer in regulating the
speech of its employees that differ
significantly from those it possesses in
connection with the regulation of the
citizenry in general. The problem in any case
is to arrive at a balance between the
interests of the [public employee] , as a
citizen, in commenting upon matters of public
concern and the interest of the State, as an
employer, in promoting the efficiency of the
public services it performs through its
employees." Pickering v. Board of Education ,

391 U.S. 563, 568 (1968).

And in a later case, the court distinguished between those public
employees who are in policymaking positions and those who are
not, and held that public employees in policymaking positions may
be subjected to a greater infringement of their constitutional
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rights because of the importance of their position. (See Elrod
V. Burns , 427 U.S. 347 (1976).

It is clear, then, that the courts will uphold limitations
on constitutional rights where there is a compelling state
interest. The broad test is the balancing of the public interest
and the private right. With respect to public employees, the
following public interests have been specifically upheld as
sufficiently compelling to permit an infringement of
constitutional rights: (1) a limitation on the use of official
influence to coerce political action (Fort v. Civil Service Com'n
of the County of Alameda , 61 Cal.2d 331, 338; 392 P. 2d 385; 38
Cal.Rptr. 625 (1964)); (2) the preservation of harmonious
operation of governmental agencies by "restricting such political
activities as directly threaten administrative disruption or a
loss of integrity," (Bagley , supra at 511; see also Norton v.
City of Santa Ana , 15 Cal.App.3d 419, 426; 93 Cal.Rptr. 37
(1971), and Belshaw v. City of Berkeley . 246 Cal.App.2d 493,
496-97; 54 Cal.Rptr. 727 (1966)); (3) avoidance of the "actuality
and appearance of corruption," (Buckley v. Valeo , supra , at 26);
and (4) "preserving the integrity of the electoral process,
preventing corruption, and 'sustain(ing] the active, alert
responsibility of the individual citizen in a democracy for the
wise conduct of government'" (Buckley v. Valeo , supra )

.

With respect to the question at issue here, it is our
opinion that the public interest in preventing interference by
members of the Board of Supervisors in administrative affairs and
the interest in avoiding both the "actuality and appearance of
corruption" would satisfy the standard of the courts. The sole
issue remaining is whether the charter section is overly broad in
its scope, i.e. , whether there is a less intrusive means to
prevent the specific harm being legislated against.

The Bagley court !ige^4«ed.VJtke>«oa*tl defined the criteria
to be used in making this determination, as follows:

(1) The political restraint as must rationally relate
to the enhancement of the public service;

(2) The benefits which the public gains by the
restraints must outweigh the resulting impairment of
constitutional rights; and
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(3) No alternatives less subversive of constitutional
rights are available.

In our opinion, the prohibition of all appearances by
members of the Board of Supervisors before boards and commissions
is rationally related to prevention of political interference by
members of the Board in the administrative affairs of the boards
and commissions and to the separation of powers scheme envisioned
by the framers of the San Francisco Charter. If a Supervisor
were to make such an appearance, it is likely that his or her
opinion would carry great weight in the decision-making process
of the administrative body, which is the specific abuse Charter
Section 2.401 was enacted to prevent.

It is clear that the public benefits greatly from the
separation of powers provision of the Charter, which follows in
principle the governmental scheme of the State of California and
of the United States. Further, members of the Board of
Supervisors are not completely precluded by Section 2.401 from
speaking freely on issues of public concern; they are only
prohibited thereby from becoming involved in making the
administrative decisions that have been expressly reserved to
another department of the city government by the Charter.

Lastly, it is clear that the language of the charter
section could be interpreted more narrowly to infringe to a
lesser degree on fundamental rights. For example, members of the
Board could be prohibited from appearing before boards and
commissions only in their official capacities and not as private
individuals. However, there is a substantial likelihood that
this would not prevent the specific harm being legislated
against. Even if a Supervisor made it completely clear that he
or she was appearing before the board or commission only as a
private individual, it is unlikely that the members of such
boards and commissions would make this distinction. More likely,
the opinion of a Supervisor would be given undue weight in the
decision-making process. Such "unofficial" suggestions and
recommendations could become a matter of course, and Mr.
Keesling's fear of increasing political interference by attrition
and the "watering down process" would become a reality, whether
intended by the Supervisor or not. In any event, even if
appearances by members of the Board as private individuals did
not, in fact, result in prohibited political interference,
Buckley v. Valeo makes it clear that avoiding both the "actuality
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and the appearance of corruption" or any hint of impropriety is a
public interest of great importance.

We thus conclude that appearances before boards and
commissions by members of the Board of Supervisors as private
individuals are prohibited by Charter Section 2.401.

Respectfully submitted,

GEORGE AGNOST
City Attorney '

-^4U^By
¥uRURK E. DELVENTHAL
Deputy City Attorney

Approv

City Attorney

BED
: j j
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^ \-CO tL OPINION NO. 78-84

SUBJECT: Effect of Passage of Marijuana Initiative
on the District Attorney of the City and
County of San Francisco

REQUESTED BY: Joseph Freitas, Jr.
District Attorney

PREPARED BY: Burk E. Delventhal
Deputy City Attorney

i-^ L iS/b

o.y-zw

QUESTION PRESENTED

"What legal effect, if any, may the adoption of the
Marijuana Initiative - Declaration of Policy have upon the
authority of the District Attorney's office to enforce existing
state marijuana laws should this initiative be approved by the
voters?"

CONCLUSION

None.

ANALYSIS

This office has reviewed your letter of September 7, 1978,
in which you request an opinion regarding the San Francisco
Marijuana Initiative - Declaration of Policy. In particular you
asked,

". . . what legal effect, if any, this measure
can have upon the authority of this Office to
enforce existing state Marijuana laws should this
initiative be approved by the voters?"

The San Francisco Marijuana Initiative - Declaration of Policy is
embodied in Proposition W, appearing on the November 7, 1978,
ballot which provides,

Declaration of Policy: We, the people of San
Francisco, demand that the District Attorney, along
with the Chief of Police, cease the arrest and
prosecution of individuals involved in the
cultivation, transfer, or possession of marijuana."
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It is important to note that even if the people of the City
and County of San Francisco did have power to regulate in this
area, this proposition is a declaration of policy, not an
ordinance. Section 9.108(a) of the Charter provides in pertinent
part,

"Any declaration of policy may be submitted to
the electors in the manner provided for the
submission of ordinances; and when approved by a
majority of the qualified electors voting on said
declaration, it shall thereupon be the duty of the
board of supervisors to enact an ordinance or
ordinances to carry such policies or principles into
effect, subject to the referendum provisions of this
charter .

"

The statutes regulating the cultivation, transfer and
possession of marijuana appear in the Health and Safety Code of
the State of California SS11357 through 11362. Those sections
basically prohibit the cultivation, harvesting, processing,
possession for sale, transportation for sale, sale and possession
of marijuana. In some instances the violations are felonies and
in other instances they are merely misdemeanors.

Government Code §24000 enumerates county officers, and the
district attorney is specified by §24000 (a) as one of the county
officers. Section 26500 provides that the district attorney is
the public prosecutor. As public prosecutor, he has the
mandatory duty to prosecute all violations of the general
criminal laws of the state. City of Merced v. County of Merced ,

240 Cal.App.2d 763, 50 Cal.Rptr. 287 (1966). Selection of the
offenses to be charged is also the function of the district
attorney. People v. Ulibarri , 232 Cal.App.2d 51, 42 Cal.Rptr.
409 (1965). In County of Modoc v. Spencer , 103 Cal. 498, 37 P.

483 (1894), the board of supervisors sought to employ a counsel
on behalf of the county to prosecute or assist in the prosecution
of criminal cases. The Court noted that as public prosecutor,
the district attorney acts by the authority and in the name of
the people of the State of California and therefore is not
subject to local control. See also Pitchess v. Superior Court ,

2 Cal.App.3d 653, 83 Cal.Rptr. 41 (1969).
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Both the duties of the District Attorney to prosecute for
violations of the state's criminal laws and the state laws
prohibiting and proscribing penalties for the cultivation,
possession or transfer of marijuana are matters of statewide
concern, subject to the exclusive control of the State
Legislature. Therefore, it must be concluded that the Declaration
of Policy embodied in Proposition W may have no effect on the
District Attorney of the City and County of San Francisco. The
district attorney's powers and duties with regard to the
enforcement of state penal laws are set forth in state law.

Furthermore, the state has preempted the power of
regulation in the field of laws regulating marijuana. See Yuen
V. Municipal Court , 52 Cal.App.3d 351, 354; 125 Cal.Rptr. 87
(1975), in which the Court specifies a three-prong test to
determine whether the subject matter has been preempted. The
first question is whether the subject matter has been so fully
and completely covered by general law as to indicate that it has
become exclusively a matter of statewide concern; the second
question is whether the subject matter has been partially covered
by general law, but covered in such terms as to indicate clearly
that a paramount state concern will not tolerate further or
additional local action; and the third question is whether the
subject matter has been partially covered by general law and the
subject is of such a nature that the adverse effect of local
ordinances on the transient citizens of the state outweighs the
possible benefits to the local entity. Since the subject matter
of the cultivation, transfer or possession of marijuana has been
so generally and completely covered by general laws as to
indicate that it has become an exclusive matter of statewide
concern, the second and third questions need not be answered.
You are therefore advised that the City and County of San
Francisco, under its general municipal affairs powers, has no
power to regulate the duties or powers of the District Attorney
regarding prosecution of laws prohibiting the consumption.
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possession, use, sale, transfer or other acts in relationship to
marijuana.

Very truly yours,

GEORGE AGNOST
City

i

Approved;

Binac ^. DELVENTHAL
Deputy City Attorney

City A~ttorney

'~\J^
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LCCZa< opinion no. 78-85

SUBJECT: Conflict of Interest; Conunissioner an Employee
of Contracting Party

REQUESTED BY: Honorable George R. Moscone
Mayor

DEC t) VJ/8
PREPARED BY: James L. Lazarus

Deputy City Attorney ^^^^, ,, ^^p^.
S.F. PV --AR\

QUESTION PRESENTED

Would a prohibited conflict of interest arise should an
employee of a nonprofit corporation which receives^ funds from
the Commission on the Aging serve as a member of the
•Commission?

CONCLUSION

Yes.

ANALYSIS

The facts which have been made known to me are as
follows: Two members of the Board of Supervisors have
recommended two individuals for appointment by the Mayor to
the Commission on the Aging. One individual is employed by
the San Francisco Council of Churches, which has a contractual
relationship with the Commission on the Aging, subject to
renewal. However, the person's salary is not derived from the
funds provided by the City.

In the second case, an employee of the Economic
Opportunity Council has been recommended for appointment to
the Commission on the Aging. The Council has a contract with
the Commission, but funds derived from the contract are not
used to pay the individual's salary.

The Charter of the City and County of San Francisco
provides, in pertinent part, that:
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"No officer ... of the city and county shall
be or become, directly or indirectly,
interested in, or in the performance of, any
contract, work, or business . . . the expense
price or consideration is payable from the
treasury . . . , nor for which he was elected
or appointed, acquire an interest in any
contract with . . . the city and county, or any
department or officer thereof . . . , and any
such contract or transaction in which there
shall be such an .interest shall be null and
void . . ." (Sec. 8.105(a))

The disqualifying interest of an officer referred to in
Charter Section 8.105 need not be financial. In Miller v.
City of Martinez (iy38) Zti CA2d 364, 370 the Court defined
"interest" as follows:

"It would thus appear that the 'interest'
need not involve any direct financial gain upon
the part of the public official. It may be any
interest which would prevent him from
exercising absolute loyalty and undivided
allegiance to the best interest of the
municipality he serves. He should be
absolutely free from any influence other than
that which may grow out of the obligations he
owes the public."

The Court cited numerous cases holding:

"... that one who is an employee of
another . . . and at the same time a member of
the city council of a municipality is
ineligible as such official to make or assist
in making a contract with the person ... in
whose employment he is and that a contract so
made is void upon the principle that such act
would contravene public policy."

In People v. Darby (1952) 114 CA2d 412, 425, the Court
of Appeal found a prohibited conflict of interest when a

member of the Board of Education participated in the issuance

t
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of a bid submitted by a tenant of a building owned by the
member:

" [A] member is forbidden to enter into any
business relation or arrangement with a person
that will tend to cause the member to favor
such person when any contract with the school
district proposed by such person shall be
presented for the board's approval. It does
not require the member to acquire a
transferable interest in the forbidden contract
before he may be amenable to the inhibition of
the statute, but if the member is for any
reason placed in such position that he prefers
the execution of a proposed contract more than
he desires the public good to be served, then
he is interested . . . Sound public policy
dictates that these officers shall be denied
'the right to have any personal interest in
contracts negotiated by them in their official
capacity. Such policy is obviously premised on
the ancient truism that one cannot faithfully
serve two masters at one and the same time .

"

(Emphasis added.)

The Court went on in its Darby decision, at page
426, to state its philosophy when confronted with conflict of
interest allegations: n

"There is no compulsion for a man to become a
board member, and when he does so, he is not
obliged to make alliances with others who plan
to engage in a transaction with the board. . .

For a school trustee to have an 'interest'
in a contract he is not required to share
directly in the profits to be realized. He has
an interest the moment he places himself in a

situation 'where his personal interest will
conflict with the faithful performance of his
duty as trustee.'" (Citations omitted.)

Under the circumstances here, by being both employees of
contractors and members of the Commission on the Aging which
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let and may consider renewal of the contracts, the individual
would be unable to exercise absolute loyalty and undivided
allegiance to the best interests of either the City and County
of San Francisco or their employers. In my opinion, "personal
interest would conflict with the faithful performance of"
their duties to the City and County.

Though the Fair Political Practices Act (Govt. Code
87000, et seg.) permits an officer to abstain from voting in
order to avoid a conflict of interest, the Charter contains no
such provision. It is the direct or indirect interest rather
than the act of voting which 'gives rise to the legal conflict.

Furthermore, the nonprofit status of the contractor-
employer is not relevant. At one time Charter Section
8.105 (k) defined a remote interest as one of a nonsalaried
officer of a nonprofit corporation and therefore no prohibited
conflict of interest would arise. However that exception did
not apply to salaried officers or employees of the contractor
and was repealed in June 1974. Furthermore, a provision which
provided that an employee of a contracting party having ten or
more other employees and who had been so employed for three
years prior to accepting office did not have a prohibited
conflict of Interest was also deleted.

Under the circumstances herein described, it is my
opinion that a prohibited conflict of interest would arise
when the contracts were before the Commission for renewal.
Any such contract entered into or renewed by the Commission
would be null and void, and the Commisioner would be subject
to misdemeanor prosecution, and if convicted, removal from
office.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By
James L. Lazarus

Deputy City Attorney

Approved:

City Attorney
JLL: jj
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-^ OPINION NO. 78-86

SUBJECT:

REQUESTED BY:

PREPARED BY;

Right of City Employee to Run for the Office
of Charter Commissioner and to Serve as a
Charter Commissioner.

Supervisor Quentin L. Kopp
San Francisco Board of Supervisors

Burk E. Delventhal
Deputy City Attorney DEC G 1978

QUESTIONS PRESENTED
C30cu^

S.F. PL'

1. May a city employee run for the office of Charter
Commissioner?

2. May a city employee serve as a Charter Commissioner?

CONCLUSION

1. Yes.

2. Yes.

ANALYSIS

1. The right to seek public office in California is
considered by the Constitution to be a fundamental right which is
protected by the First Amendment from overly burdensome
limitations. Zeilenqa v. Nelson , 4 Cal.3d 716, 720-721 (1970);
Fort V. Civil Service Commission , 61 Cal.2d 331, 335 (1964).
Any limitations on this right must serve a compelling interest
which may not be served by other means less disruptive of the
basic right involved.

The qualifications for Charter Commissioner are promulgated
in Government Code Section 34451, which provides in relevant part,

". . .no person shall be eligible as a candidate
for such [Charter] Commission unless he is an
elector of the City and County of San Francisco."

In District Election Committee v. O'Connor , 78 Cal.App.3d 261,
272 (1978) it was held that the State Legislature manifested its
intent to retain exclusive regulation of the charter amendment
process which was deemed to be a matter of state wide concern.
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There are not nor may there be any other qualifications for the
office of Charter Commissioner than those set forth in Section
34451 of the Government Code. That section only requires that a

Commissioner be an elector. You are therefore advised that a

city employee may run for the office of Charter Commissioner.

2. Charter Section 8.300(a)(6) and Charter Section 8.103
contain the following language,

"Any person holding a salaried office under the
city and county, whether by election or appointment,
who shall, during his term of office, hold any other
salaried office connected with the government of the
city and county, shall be deemed to have thereby
vacated the office held by him under the city and
county." (Emphasis added.)

The office of Charter Commissioner is not a salaried office and
therefore a city employee may serve as a Charter Commissioner.

It should be noted, however, that a city employee who is

paid to work for the city must devote, during his hours of
employment, his or her full time and energy to the discharge of
duties. Thus during working hours a city employee may neither
campaign for the office of Charter Commissioner nor perform the

duties of that office. In the event a city employee is required
to discharge those duties during regular working hours,
arrangements may be made enabling that employee to come in early,
work late, or otherwise make up the time.

Respectfully submitted,

GEORGE AGNOST
City Attorney

BY
Burk E. Delventhal
Deputy City Attorney

Approved

:

GEORGE AGNOST
City Attorney

BED: ml





CHI

GEORGE AGNOST
^^ arr AnonNrr
"^ dry HALL

CITY AND COUNTY OF SAN FRANCISCO

November 21, 1978

/>-iZZl.i^ OPINION NO. 78-87 DEC G 1978
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SUBJECT: The Representation and Voting Rights
of Persons Designated "Alternates" to
Members of the Board of Supervisors
Serving on Various Commissions, Boards
and Committees

Supervisor Lee S. DolsonREQUESTED BY:

PREPARED BY: Paula Jesson
Deputy City Attorney

QUESTION PRESENTED

Is the Board of Supervisors authorized to pass
legislation providing representation and voting rights
to those persons designated "alternates" to Board members
serving on various commissions, boards and committees?

CONCLUSION

In most instances, no. Normally, the rights of
"alternates" are governed by state law and cannot be
affected by municipal legislation.

ANALYSIS

You have requested that this office draft legisla-
tion which would provide fully independent representation
and voting rights to those persons designated "alternates"
to Board members serving on various commissions and boards.
After discussion with your legislative aide, my understand-
ing is that your concern arose over one or more situations
in which you had appointed an alternate to a body of which
you were the designated representative from the Board of
Supervisors and this person was not allowed to vote as a
member of the body.
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Normally, the legislation which creates the com-
mission, board or other group specifies how members are
selected and what their rights and duties are, including
the right or duty to appoint an alternate. In addition,
this legislation normally specifies the rights which the
alternate possesses regarding participation and voting
at meetings.

For example, the Mayor's Criminal Justice Council
is controlled by state administrative regulations promul-
gated by the Office of Criminal Justice Planning in
Sacramento. These guidelines state:

"When the appointing authority of a local
planning board member officially designates
an alternate for that member, such alternate
shall be entitled to vote on matters pre-
sented to the local planning board and shall
be counted in determining whether a quorum
is present, provided that such representa-
tion is permitted by said board, and further
provided that said designated alternate
represents the same group interest and posi-
tion represented by the member upon appoint-
ment. The representative must be by peer
alternate, except in those regions where no
peer exists ..."

Thus, an alternate duly appointed for the Mayor's Criminal
Justice Council is guaranteed the right to vote and to be
counted in order to determine whether a quorum is present,
but only if such alternate is a "peer alternate," which,
in the case of the San Francisco Board of Supervisors,
would mean that both the member and the alternate are
Board members. Since state law has imposed the condition
that an alternate to the Mayor's Criminal Justice Council
may vote only if he or she is a "peer alternate," the
San Francisco Board of Supervisors has no authority to
change this requirement.

The following is a list of various bodies to which
the Board of Supervisors sends alternate members and the
legislation which controls the rights of such members.
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Local Agency Formation Commission of
the City and County of San Francisco .

The San Francisco Board of Supervisors appoints two
members and one alternate, all of whom must be Board mem-
bers. The alternate "is authorized to serve and vote in
place of any supervisor on the commission who is absent or
who disqualifies himself from participating in a meeting
of the commission." Government Code Section 54782.

North Central Coast Regional Commission .

"A supervisor member may, subject to confirmation by
his or her appointing power, appoint an alternate member to
represent him or her at any regional commission meeting.
The alternate shall serve at the pleasure of the member who
appointed him or her and shall have all the powers and duties
as a member of the commission, except that the alternate
shall only participate and vote in the absence of the member
who appointed him or her." California Public Resources Code
Section 30304.

San Francisco Bay Conservation
and Development Commission .

Government Code Section 66620 provides that the com-
mission shall consist, inter alia, of "nine county representa-
tives consisting of one meit±)er of the board of supervisors
representative of each of the nine San Francisco Bay area
counties, appointed by the board of supervisors in each
county. Each county representative must be a supervisor
representing a supervisorial district which includes within
its boundaries lands lying within San Francisco Bay."

Government Code Section 66622 states, in relevant
part: "A member, subject to confirmation by his appoint-
ing power, may authorize an alternate for attendance at
meetings and voting in his absence . . . Each alternate
shall have the same qualifications as are required for the
nien±)er who appointed him, except that each county representa-
tive may designate as his alternate a public official whom
his appointing power deems qualified to represent the county.'





CITY AND COUNTY OF SAN FRANCISCO

GEORGE AGNOST
ary ATTonHFi'

orryHAU

Lee S. Dolson November 27, 1978

Association of Bay Area Governments .

The Board of Supervisors appoints the two members
and the two alternates, all of whom must be Board members,
The alternates have the same rights regarding voting as
the designated members, provided that the designated mem-
ber is not present. A.B.A.G. By-Laws.

This letter is not an attempt to provide a complete
review of the legislation controlling every board, commis-
sion or other group to which the Board of Supervisors sends
members and alternates. I hope, however, that it makes
clear that when one wishes to change the rights of alternate
members, one must first look to the legislation creating the

board, commission or group in order to determine who has the
authority to make such a change. In most instances, the
Board of Supervisors does not have that authority.

If there are any boards, commission or groups not
explained in this letter which you wish this office to

examine in order to discover or interpret the law regard-
ing the rights of alternates, we will be glad to do so.

If any of the groups so specified are subject to the

authority of the San Francisco Board of Supervisors and
if a new ordinance would give alternate members privileges
not now enjoyed, we will also, of course, be happy to pro-
vide the requested legislation.

Very truly yours,

GEORGE AGNOST
City Attorney

By
Paula Jesson

Deputy City Attorney

APPROVED :

City Attorney

PJ : fap
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SUBJECT:

REQUESTED BY:

PREPARED BY:

Where Supervisor Dan White of District 8

Submitted His Resignation of That Supervisorial
Office May He Revoke the Resignation at a Later
Date and What Authority the Mayor has Under the
Charter Regarding the Filling of a Vacancy of a
Public Office.

George R. Moscone, Mayor

Thomas A. Toomey, Chief Deputy City Attorney
James L. Lazarus, Deputy City Attorney

QUESTIONS PRESENTED

1. May a Supervisor who has submitted his resignation
revoke his resignation at a later date?

2. May the Mayor appoint former Supervisor Dan White to
the supervisorial office from which he resigned?

CONCLUSIONS

1. No.

2. Yes.

FACTS

The basic facts upon which this opinion is based are stated
as follows: On Friday, November 10, 1978, Supervisor Dan White
called a press conference and at this conference he stated that
he was resigning his office of Supervisor of District 8. The
same day the Supervisor directed and delivered a letter to Mayor
Moscone dated November 10, 1978, in which he stated that he was
resigning his position effective on that date. A copy of that
letter was delivered at the direction of Mr. White to Mr. Gilbert
Boreman, Clerk of the Board of Supervisors, on November 10,
1978. At the regular weekly meeting of the Board of Supervisors
on November 13, 1978, Mr. Boreman notified the Board of
Supervisors that he had received said letter. On motion,
Mr. Boreman read the letter into the official minutes of the
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Board's proceedings. On November 15, 1978, this office was
notified by Mayor Moscone and later that same date by former
Supervisor Dan White that he sought to revoke his resignation.
At this point this office notified Mayor Moscone that a serious
legal question was raised by the attempted revocation of the
resignation and that the matter was too important for a verbal
resolution. This office was requested to render a legal opinion
resolving the question of former Supervisor Dan White's status.
The importance of the resolution of the question of former
Supervisor Dan White's title to this office is self evident.

ANALYSIS

The Charter of the City and County of San Francisco has
been adopted pursuant to the Constitution of the State of
California. Article XI, Section 5, provides in pertinent part,

"It shall be competent in all city
charters to provide . . . for the manner in
which, the method by which, the times at
which, and the terms for which the several
municipal officers and employees whose
compensation is paid by the city shall be
elected or appointed, and for their removal,
and for their compensation ..."

The Charter has provided for the elective office of
Supervisor. Supervisors are elected on a district basis, and
former Supervisor White was elected to the office of Supervisor
of District 8. He assumed the office to which he was elected on
January 8, 1978, and occupied that office up to November 10,
1978, when he submitted his resignation.

The general rule regarding resignations by municipal
officers is set forth in McQuillan, Municipal Corporations, 3rd
Edition, Section 12:122 at page 511;

"The resignation of an office is the act of
giving it up and is synonymous with surrender,
relinguishment, abandonment or renunciation;
such act is voluntary and not under duress or
coercion. It constitutes a complete break in
service and an absolute termination of
relations .... In jurisdictions not
requiring acceptance of resignations, the
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resignation takes effect immediately upon the
date mentioned in the written resignation. A
resignation to take effect on a specified
date, becomes effective at midnight of the
prior day, the rule being that the law does
not recognize fractions of a day. A
resignation accepted and the acceptance
acquiesced in by the resigning officer is
effectual, although addressed to the wrong
officers, and so accepted."

The letter of resignation signed by former Supervisor White
and addressed to the Mayor was dated November 10, 1978, and
stated in unequivocal language: "I am resigning my position
effective today." He clearly referred to his elected
supervisorial office of District 8 and further stated that he was
resigning because of personal responsibilities which he felt must
take precedence over his legislative duties. There is no
question but that his act was voluntary and was not the result of
any legally recognized duress or coercion. The language of the
letter of resignation and the delivery of the letter to the Clerk
of the Board of Supervisors compel the conclusion that former
Supervisor White intended to resign his supervisorial office on
November 10, 1978, and that in submitting his resignation
effective on that date, he completed his resignation.

Section 8.104 of the Charter declares an office vacant when
the incumbent thereof resigns. The Charter does not specify the
procedure necessary to accomplish such resignation nor does it
provide for the withdrawal of a resignation once accomplished.

As stated, supra , the City and County has plenary authority
under Article XI, Section 5 of the State Constitution to provide
in its Charter for the election, appointment and removal of the
several municipal officers. Further, the Charter makes provision
for such election, appointment and removal but does not specify
procedures for consummation of a resignation. The Charter merely
provides that an office becomes vacant upon resignation. The
Charter does prescribe that the Mayor shall appoint a qualified
person to fill any vacancy in an elective office (Section 3.100).

Charter Section 1.102 provides as follows:

"Where a procedure for the exercising of
any rights or powers belonging to a city, or a
county, or a city and county is provided by
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statute of the state of Californiar said
procedure shall control and be followed unless
a different procedure is provided in, or by
ordinance enacted under authority of, this
charter."

Since the charter has not specified the procedure for
effecting a resignation, we must look to the general law of the
state. In this connection see Jones v. De Shields , 187 Cal. 331
at page 336 where the court stated:

"... there may be a case where a charter
will fail to provide for matters which it
properly should cover, and the intention is
clear that in such a situation the general
law, which in such a case has not been
superceded by the charter, shall govern."

California laws regarding public officers and employees are
promulgated in Division 4 of the Government Code of the State of
California. Specifically, Chapter 4, Articles 1 and 2 govern
resignations and vacancies in public offices. Article 1,
Section 1750 sets forth the manner in which a member of the Board
of Supervisors may resign his office; the pertinent portions of
Section 1750 are stated as follows:

"Resignations shall be in writing, and made as
follows:

"(d) By all officers of a county . . . not
commissioned by the Governor, to the clerk of
the board of supervisors of their respective
counties . . . ."

"(e) By officers of a municipal corporation,
to the clerk of the legislative body of their
corporation."

As stated above, although former Supervisor White addressed
his letter of resignation to the Mayor, he did cause the letter
to be delivered to the Clerk of the Board of Supervisors. His
letter was received by the Clerk and stamped as being received at
4:57 p.m. on November 10, 1978, and by its terms was effective on
that date.
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Government Code Section 1750 does not require an acceptance
of a resignation as a condition precedent to its effectiveness.
Receipt by the person designated in Section 1750 is all that the
statute requires. The generally accepted rule on acceptance is
stated in 63 Am.Jur.2d 163 at page 729 as follows:

"Clearly, an acceptance is not necessary to
render effectual a resignation from a public
office where the statute provides that the
office shall become vacant on resignation of
the incumbent."

It must be concluded that former Supervisor White's
resignation was complete on November 10, 1978, when he
transmitted a copy of his letter of resignation to the Clerk of
the Board of Supervisors. On November 15, 1978, former
Supervisor White orally expressed his desire to revoke and
withdraw his November 10, 1978 letter of resignation and
requested and received from the Mayor the orignial letter.
The copy delivered to the Clerk of the Board of Supervisors was
neither requested by nor returned to former Supervisor White.
At any rate, by November 13, 1978, the letter of resignation had
been, upon motion of the Board of Supervisors, read into the
official proceedings of the Board of Supervisors at its meeting
of that date.

In our opinion no action by the Mayor, the Board of
Supervisors or former Supervisor White could undo what had been
accomplished by him on November 10, 1978, namely his lawful,
effectual and consummated resignation. His resignation was
legally effective on November 10, 1978, and the office of
Supervisor of District 8 became vacant under Charter Section
8.104.

Although there is divergent legal opinion as to the right
of an officer to revoke or rescind an act of resignation should
the attempted revocation or recission occur prior to its
effective date, there is no legal question in this state that a
resignation cannot be withdrawn after its effective date. See
People V. Marsh , 30 Cal.App. 424; Meeker v. Reed , 70 Cal.App. 119;
and Hamin v. City of Santa Ana , 273 Cal.App. 2d 84. In Meeker v.
Reed, supra , where a public officer attempted to revoke his
resignation, it was held that:
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"While other jurisdictions have held to a
different rule, it appears to be the settled
law of this state that a resignation takes
effect immediately upon the date mentioned in
the written resignation, filed as provided by
law by the officer tendering his resignation.
No acceptance is required."

As recently as September, 1978, the State Supreme Court in
Armistead v. State Personnel Board , 22 Cal.3d 198, discussed the
question of withdrawal of a resignation. In that case the Court
reviewed the right of an employee to set aside his resignation
from a civil service position prior to the effective date stated
in the letter of resignation and before acceptance by his
appointing officer. The Court held as follows:

"We therefore hold that, unless valid
enactments provide otherwise, an employee is
entitled to withdraw a resignation if she or
he does so (1) before its effective date,
(2) before it has been accepted, and (3) before
the appointing power acts in reliance on the
resignation." (Emphasis added.)

Former Supervisor White's attempt to revoke his resignation
fails to comply with this standard in two respects: First,
former Supervisor White attempted to revoke his resignation after
its effective date. Second, Section 1750 of the Government Code
requires no acceptance to effect a resignation. Therefore, under
the standard articulated in Armistead , supra , former Supervisor
White may not revoke his resignation.

Courts from other jurisdictions have discussed the rule
that a public official may not revoke a resignation once it

becomes effective. A cogent exegesis of this rule appears in
State ex rel Bergshicher v. Grace , 82 S.W. 485 and People ex rel
Adamowski v. Kerner , 167 N.E.2d 555.

In Berqshicker the Court stated at page 487:

"Official robes cannot be put off and
assumed at the pleasure of individuals or
officers. Public interest requires that all
possible certainty exist in the election of
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officers and the beginning and expiration of
their terms, by law or resignation, and
forbids that either should be left to the
discretion or vacillation of the person
holding the office or the officer or body
having the appointing power."

In Adamowski the Court stated at page 558:

"... public policy requires the there be
certainty as to who are and who are not public
officers. Otherwise there is doubt and
confusion which leads to needless litigation."

Based upon the facts and legal reasoning as set forth
herein it is concluded that the office of member of the Board of
Supervisors for the 8th District was vacated by former Supervisor
White on November 10, 1978, and said office remains vacant until
a successor is selected by the Mayor and appointed to fill the
vacancy. It is further concluded that the attempted revocation
by former Supervisor White is legally ineffective and gives him
no right to said office.

The second question raised by the resignation of former
Supervisor White is the authority of the Mayor to consider the
appointment of former Supervisor White to the vacated office of
Supervisor of District 8. Charter Section 3.100 with regard to
the authority of the Mayor to fill vacancies in elective offices
states, in part, as follows:

"He shall appoint for the unexpired term of
the office vacated, a qualified person to fill
any vacancy occurring in any elective office."

Turning again to the Constitution of the State of
California (Article XI, Section 5(b)) the city has been granted
plenary authority to provide in its charter, the manner in which,
the method by which, the times at which and the terms for which
municipal officers shall be elected or appointed. If the city
has provided in its charter a sufficient procedure for the
appointment of elective officers then the charter will apply to
the exclusion of any state law on the subject.

Article XI, Section 5(b) has been interpreted by the Courts
to mean that if the subject over which a city is given plenary
authority has been provided for in the charter of a city it is
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not then subject to or controlled by general laws inconsistent
therewith. See Schaefer v. Herman , 172 Cal. 338; Craig v.
Superior Court , 157 Cal. 481 and Baines v. Zemansky , 176 Cal. 369.

It is clear that the City and County of San Francisco has
acted pursuant to the authority granted to it by State
Constitution, Article XI, Section 5(b), by providing for the
appointment of a successor to fill a vacancy in an elective
office. The Charter has provided unequivocally that the Mayor
shall appoint a qualified person to fill the vacancy (Charter
Section 3.100, supra )

.

The general rule is stated in Miller v. City of Sacramento ,

(1977) 66 Cal.App.3d 863; the court stated at page 867:

"A city charter is like a state constitution
but on a local level; it is a limitation of,
not a grant of power. A chartered city under
the 'home rule' provisions of article XI,
section 5, of the California Constitution has
complete powers over municipal affairs and
unless limited by the charter, the city council
nay exercise all powers not in conflict with
the California Constitution. A construction
in favor of the exercise of the power and
against the existence of any limitation or
restriction thereon which is not expressly
stated in the charter is clearly indicated;
thus in construing the charter no restriction
on the city's power may be implied."

The only limitation in the charter upon the Mayor's
authority to appoint a successor to a vacancy in an elective
office is that he appoint a qualified person. This particular
authority would supercede any general laws on the same subject
since the purpose of a chartered city is to make itself
independent of control by general laws on municipal affairs.

Section 1752 of the Government Code of the State of
California would therefore be inapplicable to a Chartered City
such as San Francisco which has taken the plenary authority
granted to it by the State Constitution. Section 1752, supra ,

would prohibit a general law county or city from appointing a
former supervisor to a vacancy on the Board of Supervisors during
the term for which he was elected or appointed. It is clear that
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the provisions of Government Code Section 1752 do not apply to
the instant matter of former Supervisor White.

The only remaining question is whether former Supervisor
White is a qualified person as contemplated by Charter Section
3.100. We take the use of the term "qualified" to mean legally >

qualified. The Mayor and not the office of the City Attorney is
the sole judge of whether former Supervisor White has the ability
to perform the duties of the office. There are several legal
qualifications which can simply be disposed of. First, the
person to be appointed must be a resident of the district
(Charter Section 2.100) and secondly, he or she must be an
elector (Charter Section 8.100). Neither of these qualifications
would prohibit the appointment of former Supervisor White.

The final question on the eligibility for appointment of a
former member of the Board of Supervisors is raised by the
following language contained in Charter Section 9.100 and reads
as follows:

"No person elected mayor or supervisor
shall be eligible, for a period of one year
after his last day of said service as mayor or
supervisor, for appointment to any full-time
position carrying compensation in the city and
county service."

Reading this section in light of the facts presented by the
resignation of former Supervisor White from the Board of
Supervisors several facts are obvious and need no discussion, (1)

that former Supervisor White was a member of the Board of
Supervisors, (2) that his last day of service as a supervisor was
November 10, 1978, and (3) that the position carries compensation
in the city and county service.

The remaining question under Charter Section 9.100 is
whether a member of the Board of Supervisors is a full-time
position as contemplated by that Charter Section. The Charter
does not define what a full-time position is under Section
9.100. The Charter does not state that a member of the Board of
Supervisors holds a full-time position neither does it state that
it is a part-time position.

Members of the Board of Supervisors are elective officers
of the City and County and as such are required to hold such





OPINION NO. 78-88

Mayor George R. Moscone 10 November 21, 1978

office at all times. In other words they are officers
twenty-four hours per day and should at all times be prepared to
perform the functions of the position to which they were
elected. This does not mean that they shall perform their duties
on a full-time basis. Their compensation is set forth in the
Charter in Section 2.100 at $9,600 per year. The general rule a&
to their compensation however is that it attaches to the office
as an incidence of title to the office and not to the mere
exercise of the functions thereof, see Derrick v. City of Vallejo
(1935) 4 Cal.App.2d 25.

All city offices and employments with exceptions not
pertinent herein have their compensation set pursuant to the
salary standardization procedures set forth in Charter Sections
8.400, 8.401 and 8.407. The members of the Board of Supervisors
are the only officers (aside from certain members of boards and
commissions) who do not have their compensation set under the
salary standardization ordinance. The Salary Standardization
Ordinance provides in Section II A for the normal work schedules
of all officers and employees whose compensation is set pursuant
to salary standardization and the conclusion is obvious that they
are full-time employees unless they are specifically designated
as part-time. In addition the Charter requires both the Mayor
and the City Attorney to devote full-time and attention to the
duties of their offices (Charter Sections 3.100 and 3.401). It
would appear that under the Charter and ordinance of the City
members of the Board of Supervisors as well as members of boards
and commissions have not been designated as full-time positions
in the city and county service.

Historically, under our present Charter, members of the
Board of Supervisors have not been considered to be under any
obligation to devote full time to their duties as supervisors.
It is a matter of common knowledge that over the years and at the
present time members of the Board have engaged in both full and
part-time employment or avocation in addition to their duties as
board members. Although, in certain isolated cases, board
members have devoted their full time to board matters this does
not make the position a full-time position as contemplated by
Charter Section 9.100. Furthermore, the attendance required at
full board and committee meetings does not in and of itself
impose a duty which would obligate a supervisor to spend his full
time in the performance of his duties. Over the years charter
amendments have been considered which would increase the
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compensation of board members by making the position full-time
but no such amendment has been passed to require that the board
members devote their full time to the position.

In addition to the commonly accepted practice that members
of the Board of Supervisors are not full-time positions the fact
that supervisors hold elective positions adds a further legal
argument that laws should be construed, wherever possible, to
avoid a prohibition of an otherwise qualified elector from being
appointed or elected to public office. In Zeilenga v. Nelson
(1971), 4 Cal.3d 716 at page 720 the California Supreme Court
stated:

"The right to hold public office, either by
election or appointment, is one of the
valuable rights of citizenship [citation] . It
is a fundamental right [citation] which the
First Amendment protects against infringement
[citation] . There is a federal constitutional
right to be considered for public service
without the burden of invidiously
discriminatory disqualif icaions [citation]."

On this point we conclude that Charter Section 9.100 would
not prevent the Mayor from considering former Supervisor White
when he exercises his authority under Charter Section 3.100 to
fill the vacancy in Supervisorial District 8.

The conclusions reached in this opinion are summarized as
follows:

1. The resignation of former Supervisor White was
effective on November 10, 1978, and created a vacancy in the
Supervisorial office of District 8.

2. The attempted revocation of the resignation of former
Supervisor White on November 15, 1978 was of no legal effect and
the office remains vacant.

3. The Mayor has the authority to appoint a qualified
person to fill the vacancy created by the resignation of former
Supervisor White.
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4. The Mayor has the right to appoint former Supervisor
White to the vacancy.

Very truly yours,

GEORGE AGNOST
City Attorney

By.

Approved

;

City Attorney

TAT: JLL:gp

Thomas A. Toomey, Jr.
Chief Deputy City Attorney

James L. Lazarus
Deputy City Attorney
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OPINION NO. 78-89

SUBJECT

:

Effect of the Repeal of Section 8.403 of
the Cheurter on the Judgment in the Street
Cleaner Salary Case (Johnson v. City and
County of San Francisco , Superior Court
No. 655-687)

REQUESTED BY: John J. Walsh
General Manager, Personnel

PREPAPJ'D BY: Michael C. Killelea
Deputy City Attorney

QUESTIONS PRESENTED

1. Whether employees in Class 7530 Street Cleaner
are entitled to the same salary as employees in Class 7514
General Laborer after the repeal of Section 8.403 of the
Charter.

2. Whether the Civil Service Commission has authority
to reclassify vacant 7514 General Laborer positions to
7530 Street Cleaner positions.

CONCLUSIONS

1. No, the judgment in Johnson v. City and County of

San Francisco applied only to the salary rights of 7530 Street
Cleaners under Section 8.403 of the Charter.

2. Yes, the Civil Service Commission has the authority
to reclassify vacant 7514 General Laborer positions to 7530

Street Cleaner positions where the Commission finds that the

needs of the service require a change in the duties and
responsibilities of the vacant position.
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ANALYSIS

Question 1 . Salary Eights of 7530 Street Cleaner .

Your request is prompted by the Court decision in
1974 in the street cleaners' suit in which employees in
Class 7530 Street Cleeiner obtained the same salary as
Class 7514 General Laborer under the provisions of former
Section 8.403 of the Charter. (Johnson v. City and County
of San Francisco , Superior Court No. 655-687.) In the
Johnson case, tEe street cleaners claimed that since street
cleaning work was contained under the Group III rate of pay
in the collective bargaining agreement between private
industry and Local Union No. 261, such rate of pay should
have been certified by the Civil Service Commission as
applicable to Class 7530 Street Cleaner pursuant to former
Section 8.403 of the Charter. The Superior Court found that
the functions and duties of employees in Class 7530 Street
Cleaner were substantially similar to those functions and
duties performed in private industry by Group III Laborers
and that the collective bargaining rate of pay for such
group or craft was generally prevailing. As a result, the
Court ordered the Civil Service Commission to certify to
the Board of Supervisors the collective bargaining rate of

pay for laborers as applicable to Class 7530 Street Cleaner
under Section 8.403 of the Charter. The Superior Court
decision was affirmed by the California Court of Appeal in
an unpublished opinion.

Former Section 8.403 of the Charter (repealed November
1975) provided that whenever a group or craft in private
industry establishes a rate of pay through collective
bargaining and if such rate is recognized and paid throughout
the industry, then those employees in that group or craft
who are employed by the City and Coxinty of San Francisco
are entitled to the scune rate of pay as those similar groups
or crafts in private industry. The holding in the Johnson
case merely provides that since the functions and duties of
Class 7530 Street Cleaner were substantially similar to those
functions and duties of Group III Laborers in private
industry, the Civil Service Commission was under a duty to
certify the private industry collective bargaining agreement

as being applicable to City Street Cleaners under the
provisions of Section 8.403 of the Charter. The Johnson case
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holds that the salary rights of street cleaners shall be
set the same as the collective bargaining rate for laborers
in private industry; and it does not hold that employees in

Class 7530 Street Cleaner perform identical duties as

employees in Class 7514 General Laborer.

Subsequent to the repeal of Section 8.403 of the
Charter, the salaries of 7530 Street Cleaners and 7514
General Laborers were set under the prevailing wage
procedures of Section 8.401 of the Charter. The two
classes remain separate and distinct and the Board of
Supervisors has the discretion to establish the salaries for

each "in accord with the generally prevailing rates of wages

for like service and working conditions in private employment

or in other comparable governmental organizations in this

state" (Section 8.401, Charter) subject to the formula
provided for in Section 8.407 of the Charter. Since the

duties and responsibilities of employees in Classes 7530

and 7514 are separate and distinct, it is appropriate for

the Board of Supervisors to establish different salaries for

each depending on the duties and responsibilities of the

respective classes.

Question 2 . Reclassification of Vacant 7514 General
Laborer Positions to 7530 Street Cleaner
Positions.

You have inquired whether the Civil Service Commission

can reclassify vacant 7514 General Laborer positions to

7530 Street Cleaner positions when it is found that the

duties in the vacant position are properly performed by a

7530 Street Cleaner?

The Civil Service Commission has broad authority
under Section 3.661 of the Charter to classify and to

reclassify positions "in accordance with [the] duties and

responsibilities of the employment, and training and experience

required" (Section 3.661, Charter). Section 3.661 of the

Charter further provides that "(T)he civil service
commission shall be the judge of such reclassification."
In accordance with this specific cheurter language, the

Civil Service Commission has the full and complete authority

to reclassify vacant 7514 General Laborer positions to

7530 Street Clecuier positions when it finds that the duties





OPINION NO. 78-89

John J. Walsh November 20, 1978

and responsibilities of the vacant position demonstrate
that the vork can be performed by employees in the Class 7530
Street Cleaner. The Johnson case does not impede the power
of the Civil Service Commission in this tegard.

In sxjmmary, the decision in Johnson v. City and County
of San Francisco relates only to the salary setting procedures
for 7530 Street Cleaners under former Section 8.403 of the
Charter and it does not transfer Street Cleaner positions into
General Laborer positions. Also, that decision does not restrict
the right of the Civil Service Commission to reclassify vacant
General Laborer positions into Street Cleaner positions when
it is found that the duties and responsibilities of the vacant
position warrant such reclassification.

Very truly yours,

GEORGE AGNOST
City Attorney

Michael C. Killelea
Deputy City Attorney

Approved

;

City Attorney

MCKrcss
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OPINION NO. 78-90

SUBJECT: P.O.S.T. Training for
Probation Officers

REQUESTED BY: Joseph J. Botka
Chief Probation Officer

PREPARED BY B. Timothy Murphy
Deputy City Attorney

QUESTION PRESENTED

Are probation officers for the City cind County of
San Francisco required to have P.O.S.T. training?

CONCLUSION

Yes.

ANALYSIS

Penal Code Section 830.5(a) provides that any pro-
bation officer or deputy probation officer is a peace
officer for certain designated activities or functions.
Penal Code Section 832 provides that such probation officers
or deputy probation officers shall receive a course of
training in the exercise of his powers to arrest and, if
his employer does not prohibit the use of firearms , a course
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of training in the carrying and use of firearms. These
courses must meet the minimum standards prescribed by the
Commission or Peace Officer Standards and Treiining.

Penal Code Section 832(c) provides that individuals
designated as peace officers who do not satisfactorily com-
plete the courses within the prescribed time as set forth
in Section 832(b) shall not have the powers of a peace officer
until they have satisfactorily completed the courses.

Welfare and Institutions Code Section 283 provides
that every probation officer shall have the powers and
authority conferred by law upon peace officers as set forth
in Penal Code Section 830.5. Thus, it is obvious from the
clear language of this action that the State has mandated
that probation officers have the power and authority of peace
officers which authority only exists if the individual has
successfully completed the required training.

Accordingly, you are advised that probation officers
for the City and County of San Francisco are required to
successfully complete P.O.S.T. training.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By:
B. TIMOTHY MURPHY
Deputy City Attorney

APPROVED

:

GEORGE AGNOST
City Attorney

BTM/c
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SUBJECT:

REQUESTED BY:

PREPARED BY:

Succession to the Office of Mayor:
Powers of Acting Mayor; Eligibility of
Supervisors to Succeed to Office of
Mayor and to Participate in Selection to
Fill Vacancy in that Office; Number of
Votes Required for Majority.

Board of Supervisors

Thomas A. Toomey , Jr., Chief Deputy City Attorney
James L. Lazarus, Deputy City Attorney
Burk E. Delventhal, Deputy City Attorney
Diane L. Hermann, Deputy City Attorney

QUESTIONS PRESENTED

1. Does the Acting Mayor or a Mayor selected by the Board
of Supervisors, pursuant to the succession provisions of Charter
Section 3.100, have the full powers of a Mayor elected by the
people?

2. Is a member of the Board of Supervisors eligible to be
selected by the Board to succeed to the Office of Mayor?

3. May a member of the Board of Supervisors who has been
nominated to fill a vacancy in the Office of Mayor participate in
the process of selection?

4. Does the language in the Charter, "Action by the board
of supervisors shall be . . . passed or adopted by a majority of
all the members of the board . . . ." require a majority of the
full eleven seats even if one or more seats are vacant?

CONLUSIONS

1. Yes.

2. Yes.

3. No.

4. Yes.
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ANALYSIS

Pursuant to Article XI Section 5(b) of the Constitution of
the State of California, the City and County of San Francisco is
given plenary power to provide in its Charter for the election,
appointment and removal of its municipal officers. The City and
County has exercised this power by providing in its Charter for
the election and appointment of its municipal officers.

The Charter provides for the election of certain public
officers, including the Mayor, in the ordinary and usual course
of the business affairs of the City and County. The Charter is
also replete with procedures for the appointment and removal of
other officers of the City and County. In all of these
situations the particular sections of the Charter govern the
specified appointment or election.

Charter Section 3.100, on the other hand, specifically
governs the method by which the office of Mayor shall be filled
in the event of a vacancy in that office. This section
articulates, among other things, the exclusive and complete
procedures for succession in the event the office of the chief
executive becomes vacant. This section is clearly intended to
insure that the City and County have a Mayor at all times. The
powers of the Mayor immediately and automatically shift to the
President of the Board of Supervisors. The legislative branch of
government is empowered to fill the vacancy in the executive
branch to preserve the continuity, integrity and full
capabilities of the City and County's governmental institutions.

Any general statement in the Charter which appears to limit
the authority of the Board of Supervisors in filling the vacancy
for the unexpired term in the office of Mayor does not apply to
the specific circumstances herein. In particular, we refer to
Charter Section 9.100, which provides in pertinent part, "[N]o
supervisor shall be eligible, for a period of one year after his
last day of service, for appointment to any full-time position
carrying compensation in the city and county service." This
general language does not apply to the filling of the vacancy in
the elective office of Mayor in view of the specific and
mandatory language of Section 3.100, quoted below. See Rader v.
Thrasher (1962) 57 Cal.2d 244, 252, 368 P. 2d 360.
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The pertinent part of Charter Section 3.100 which applies
to the present situation provides as follows:

"He [the Mayor] shall have the power to
designate a member of the board of supervisors
to act as mayor in his absence. Should he
fail, neglect or refuse so to do, the
supervisors shall elect one of their number to
act as mayor during his absence. When a
vacancy occurs in the office of mayor, it
shall be filled for the unexpired portion of
the term by the supervisors . In case of a
disaster which causes the mayor to be absent
or unavailable and the supervisors for any
reason whatsoever are unable to elect one of
their number to act as mayor or to fill any
vacancy that might occur in the office of
mayor, the following persons shall act as
mayor in the order of succession hereinafter
designated: (1) president of the board of
supervisors, (2) chairman of the finance
committee of the board of supervisors, (3)
senior member of the board of supervisors, who
is that member having the greatest number of
years of service as a member of the board, and
in the event that one or more members have
equal seniority then by alphabetical order of
surname among such members, and (4) chief
administrative officer. Said person so
designated shall act as mayor during such
period of absence or unavailability of the
mayor until such time as the supervisors can
take appropriate action either to elect an
acting mayor or to fill the vacancy as the
case may be." (Emphasis added.)

Initially, it should noted that whoever is elected by the
Board of Supervisors to fill the vacancy caused by the death of
the Mayor or whoever acts as Mayor under the succession
designated in Charter Section 3.100, assumes all the functions,
powers, and duties of the Mayor. There are no limitations set
forth in the Charter on the powers, duties, or responsibilities
of an acting Mayor or on a Mayor elected by the Board to fill the
vacancy. The clear intent of this section is to ensure that the
executive branch of city government be headed at all times by a
person vested with full mayoral functions, powers and duties.



I
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Prior to setting forth our interpretation of Charter
Section 3.100 as it now reads, the historical situation in which
that section was written should be reviewed. There has been no
vacancy in the office of the Mayor since the adoption of the 1932
Charter. The last vacancy in the office of the Mayor occurred
under the pre-1932 Charter when Mayor Rolph was elected Governor
in the middle of his term. The Charter at that time provided in
Article IV, Chapter I, Section 6,

"When a vacancy occurs in the office of Mayor,
it shall be filled for the unexpired term by
the Supervisors."

Pursuant to this language. Supervisor Angelo J. Rossi was
selected by the Board of Supervisors to fill the vacancy in the
office of Mayor. No written opinion on his selection was issued
at the time nor was the selection challenged in court. Newspaper
accounts disclose that the City Attorney advised the Board of
Supervisors orally that it may select one of their own members as
Mayor. Substantially cognate language as that quoted above from
the pre-1932 Charter was placed in Section 25 of the 1932
Charter.* Charter Section 3.100 was amended in 1960 to
articulate the order of succession in the event of a disaster
rendering the Mayor absent or unavailable. In the Voters
Pamphlet of 1960 the proposal to amend the Charter was described
as relating to the preservation of local government in the event
of a disaster. The language of the 1932 Charter relating to
filling a vacancy in the office of the Mayor has been carried
forth from the pre-1932 Charter until today and has not been
changed.

The 1932 Charter was enacted pursuant to an election of a
Board of Freeholders. The Board of Freeholders completed its
draft of the 1932 Charter on January 16, 1931 (See Keesling, F.
v., San Francisco Charter of 1931 .) This draft was thereafter
submitted to the voters and adopted by them as the new City and
County Charter.

* The language of Section 25 is now embodied in that
portion of Section 3.100, which provides, "When a vacancy occurs
in the office of mayor, it shall be filled for the unexpired
portion of the term by the supervisors."
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The appointment of Supervisor Angelo J. Rossi to fill the
vacancy created in the office of Mayor by the election of Mayor
Rolph as Governor occurred on December 22, 1930 (See Board of
Supervisors Resolution No. 33685 [New Series]). Thus, the former
Charter was being interpreted to allow the Board of Supervisors
to choose one of its own members to fill a vacancy in the office
of Mayor at the same time as the drafters of the new Charter
carried forward that language in the proposed new Charter. It
must be concluded, therefore, that in failing to change the very
language which had been construed to authorize the Supervisors to
select one of their own members to fill a vacancy in the office
of Mayor, the Freeholders accepted and adopted that
construction. See Coca-Cola Co. v. State Board of Equalization ,

25 Cal.2d 918, 921-922 (1945).

Strong policy factors militate in favor of affirming the
eligibility of Supervisors to succeed to the office of Mayor in
the event of a vacancy therein. In Raynovich v. Romanus (1973)

,

299 A. 2d 301 (Pa.), the Court analyzed this very problem,
stating, at 303,

"We start with the premise that absent a

statutory prohibition a borough council may
select one of its members to fill a mayoral
vacancy. Our Legislature has not spoken on
this issue and thus absent any voting
illegality or other impropriety there is no
impediment to the authority of council to
select a fellow council member to fill a
vacancy in the office of mayor. The only
statutory restriction placed upon council in
filling such vacancies is that the new mayor
must be 'a registered elector of the
borough.' [footnote omitted] It would indeed
seem counterproductive and contrary to the
public interest to establish for the first
time a rule that one who has been elected by
his fellow citizens, served on the council,
and presumably has knowledge and experience in
local governmental affairs is per se
ineligible to fill a vacany in the mayor's
office . We are not disposed to fashion such a

categorical rule." (Emphasis added.)

The office of Mayor is an elective office under our
Charter. Laws should be construed, wherever possible, to avoid a
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limitation on the right of an otherwise qualified elector to
election or appointment to public office. In Zeilenqa v. Nelson
(1971), 4 Cal.3d 716 at page 720, the Supreme Court held,

"The right to hold public office, either by
election or appointment, is one of the
valuable rights of citizenship [citation] . It
is a fundamental right [citation] which the
First Amendment protects against infringement
[citation] . There is a federal constitutional
right to be considered for public service
without the burden of invidiously
discriminatory disqualifications [citation]."

And in Carter v. Commission on Qualifications of Judicial
Appointments (1939), 14 Cal.2d 179 at page 182, the Supreme Court
held,

"At the outset it should be noted that the
right to hold public office, either by
election or appointment, is one of the
valuable rights of citizenship. Mr. Mechem in
his work on Public Officers, section 67,
refers to the right to hold a public office
under our political system as an 'implied
attribute of citizenship.' The exercise of
this right should not be declared prohibited
or curtailed except by plain provisions of
law. Ambiguities are to be resolved in favor
of eligibility to office. [ People v. Dorsey ,

32 Cal. 296] ."

The language of Charter Section 3.100 (quoted, supra ) must
be interperted in light of the legal principles enunciated
above. It should be noted that Section 3.100 provides in
pertinent part,

"When a vacancy occurs in the office of
Mayor, it shall be filled for the unexpired
portion of the term by the Supervisors."

It is clear that the Supervisors shall fill the vacant
position of Mayor. Since there is no clear prohibition or

limitation placed on this power and in light of the
constitutional principles set forth above, it is our opinion that
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the Board may fill the vacancy with any legally qualified
person. They may either select one of their own members to fill
the vacancy or select any person who would otherwise be eligible
to be elected to the office of Mayor.

The balance of the language in Section 3.100 relating to
succession must be interpreted. This language makes a
distinction between "absence" or "unavailability" of the Mayor
and "vacancy" in the office of the Mayor. The language relating
to succession was added into the Charter by amendment in 1960 and
has a two-fold purpose. First, it contemplates a disaster which
causes the Mayor to be absent or unavailable and provides for an
acting Mayor during the period of absence or unavailability.
This portion of 3.100 does not govern the present situation.

Second, Section 3.100 deals with vacancies in the office of
Mayor. It empowers the Supervisors to fill a vacancy in the
office of Mayor. If the Supervisors are unable to fill any such
vacancy, the succession designated in the section prevails.
Pursuant to that succession, the President of the Board of
Supervisors serves as acting Mayor unless and until the Board
acts to select a Mayor. The office of the Mayor is vacant at
this time. The Board may fill that vacancy. The President of
the Board has the duty to act as Mayor until the vacancy is
filled.

Since it has been concluded that members of the Board of
Supervisors are eligible to succeed to the office of Mayor
pursuant to Section 3.100 of the Charter, it must now be
determined whether Supervisors who have been nominated for
selection to fill a vacancy in the office of Mayor are entitled
to participate in the process of selection.

Charter Section 8.105 (o) provides in relevant part,

"No member of any board or commission of the
City and County shall knowingly vote or in any
way attempt to influence the outcome of
governmental action on any measure or question
involving his own character or conduct, his
right as a member, his appointment to any
office, position or employment, or on any
measure or question wherein said member's
financial interest is immediate, particular,
and distinct from the public interest."
(Emphasis added.)
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In acting to choose a successor to the Mayor, the members
of the Board of Supervisors are acting to fill a vacancy in the
office of mayor. Charter Section 1.103 provides that all
officers elected by the vote of the people are officers of the
City and County of San Francisco. The question is whether the
board will be exercising an appointive power as contemplated by
Charter Section 8.105(o). Charter 3.100 provides in relevant
part,

"When a vacancy occurs in the office of mayor,
it shall be filled for the unexpired portion
of the term by the supervisors."

It is clear that in acting to fill the position of Mayor, the
Board is making an appointment to an office. See Conger v.

Gilmer , 32 Cal. 75, 78 (1867) in which the Supreme Court stated,

"The words, 'appointment' and 'election'
represent different tenures. The people
elect, the governor or other functionaries
appoint .... where the officer is chosen by
the people, he takes by virtue of his
election. Where the office has from any cause
become vacant before the expiration of the
term, and it is filled by the choice of the
governor or some other public functionary, the
person chosen takes by appointment,"

and Mono County v. Ace. Com. , 175 Cal. 752, 754 (1917), where the
Supreme Court held,

"There is a clear and well-understood
distinction between appointment and election.
In Wickersham v. Brittan , 93 Cal. 34 [15
L.R.A. 106, 28 Pac. 792, 29 Pac.51], this
court said: 'The term "election" carries with
it the idea of a choice, in which all who are
to be affected with the choice participate,
whereas from the word "appointment" we
understand that the duties of the appointee
are for others than those by whom he is

appointed. As distinguished from an election,
an appointment is generally made by one
person, or by a limited number , acting with
delegated powers, while an election is the
direct choice of all the members of the body
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from whom the choice can be made .
' Continu-

ing, the court quoted with approval this
expression from the opinion in Magruder v.
Swann, 25 Md. 214: 'No latitude of
construction can justify the reading of
"elected" as the synonym of "appointed."'
(Emphasis added.)

See also Raynovich v. Ramanus , supra , at 303, and cases cited
therein.

Moreover, Charter Section 3.100 itself makes the general
distinction between "election" and "appointment" in providing
that the Mayor is an "elective" officer, and empowers the Mayor
to "appoint" members of boards or commissions.

It is beyond cavil, then, that in acting to fill the
vacancy in the office of Mayor pursuant to Charter Section 3.100,
the Board of Supervisors is exercising appointive powers as
contemplated in Section 8.105{o). Therefore, Section 8.105 (o)
applies and governs the rights of the Supervisors to vote.

Section 8.105 (o) articulates the well settled common law
rule. In State ex rel Oakes v. Fowler , 66 Conn. 294, 298 (1895)
the court stated,

"If it appeared that Mr. Fowler was elected
collector of town taxes by his own vote as one
of the selectmen, — that his own vote was
necessary to give him a majority of the board
of selectmen — we should feel obliged to hold
his election to be void."

See State ex rel. Goodrich , 86 Conn. 68, 84 A. 99 (1912), and
Throop On Public Officers , Section 611, in which it is made clear
that this principle is embedded in the common law.

In State ex rel Kenry v. Rainslow , 154 A. 2d 526, 527 (1959)
(Conn.) the court stated,

"One of the questions which must be
answered is whether by such vote the defendant
was properly chosen chief of police. When a
member of an appointing body is appointed to
an office by his own vote, if his own vote is
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necessary to give him a majority, such
appointment is void . State ex rel. Oakey v.
Fowler , 66 Conn. 294, 298, 32 A. 162, 33 A.
1055; State ex rel. Berqin v. Goodrich , 86
Conn. 68, 71, 84 A. 99." (Emphasis added.)

In State v. Hoyt , 2 Or. 246 (1867) one Rosenheim had been elected
to succeed Hoyt as mar shall of the city of Portland. Rosenheim
was at the time a member of the common council consisting of nine
members. Five votes were required to elect a marshall.
Rosenheim received five votes, one of which he had cast for

Ji's himself. Prior to the coassii's election of Rosenheim, the
council had adopted a rule which provided,

"Every member who shall be present when a
question is put shall vote for or against the
case, unless he shall be immediately
interested, in which case he shall not vote."

The court in Hoyt held that this rule precluded Rosenheim from
voting and rendered his appointment invalid. It should be noted
that the language of the conflict of interest rule in the Hoyt
case is more general than the language in Charter Section
8.105(0) but prohibits the same conduct which is the subject of
this inquiry. In Hornung v. State , 116 Ind. 458, 19 N.E. 151,
154 (1888), the court followed the rule in the Hoyt case, holding,

. . . [I]t is contrary to the policy of the
law to permit a public officer having an
appointing power to use such power as a means
of conferring an office upon himself. We
concur in both of the conclusions reached
above by the supreme court of Oregon, and
consequently feel constrained to hold that
Hornung 's vote for himself for the office of
county superintendent was contrary to public
policy, and for that reason an utterly illegal
vote."

In view of the foregoing, we have concluded that Charter
Section 8.105 (o) as applied to the instant case as well as the
well-established common law in this country preclude the
participation by any Supervisor who is a candidate to succeed to
the office of Mayor in any vote by the Board of Supervisors to
select a successor. Nor, it should be noted, may any Supervisor,
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"in any way attempt to influence . . . his appointment to any
office." Charter Section 8.105(o), supra .

The temporary reduction in the voting membership of the ]

Board of Supervisors necessitates a discussion concerning quorum
and voting requirements contained in the Charter.

Charter Section 2.300 describes the composition of the
Board of Supervisors as follows:

"The the board of supervisors shall consist
of eleven members elected by districts."

Charter Section 2.300 sets forth the procedures by which
the Board of Supervisors is to act;

"Action by the board of supervisors shall
be by ordinance or resolution in writing
introduced by a number or by a committee of
said board and passed or adopted by a majority
of all the members of the board at each
reading." (Emphasis added.)

]

Section 3.500 sets forth the quorum and vote requirements i

of all City and County boards and commissions, including the !

Board of Supervisors:

"A quorum for the transaction of official
business shall consist of a majority of all '

the members of each board or commission, but a ]

smaller number may adjourn from time to time
i

and compel the attendance of absent members in
the manner and subject to penalties to be
provided by ordinance. A majority, <

two-thirds, three-fourths, or other vote '

specified by this charter for any board or i

commission shall mean a majority, two-thirds,
j

three-fourths, or other vote of all the
members of such board or commission."

The Board of Supervisors is comprised of eleven members,
but at this time two seats are vacant. The Mayor or Acting Mayor
is empowered immediately to fill any vacancy on the Board, thus

j

assuring a whole board. The question is whether a decrease of
\

two in the number of Board members, caused by death or
resignation, reduces the number sufficient to constitute "a
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majority of all the members of the Board" within the meaning of
Charter Section 2.300, supra , from six out of eleven, to five out
of nine.

The general rule regarding the requisite majority of
members of a municipal council is set forth at 43 A.L.R.2d 703,
as follows:

"Whether a vote by a municipal council has
been carried by the majority or percentage
required under the statute or rule applicable
to the particular situation obviously depends
upon the composition of the group to which the
standard is applied.

"The criteria used in determining whether a
vote is sufficient vary from the full original
membership of the council to the actual number
of members voting. . . .

"Frequently at the time of the council
meeting the original membership has been
depleted by death or resignation, or some of
the members are absent. Even under these
circumstances the total original membership of
the council has been held in numerous cases to
be the base on which a determination must be
made as to whether a vote constitutes a
majority, or the necessary percentage required
for favorable action. . . .

"Even



It
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"In determining the legal quorum of a
municipal governing body, ordinarily the whole
membership of the body is to be counted.
Where vacancies occur, the whole number
entitled to membership must be counted and not
merely the remaining members."

McQuillin further states, at Section 13.31b, that where the
law requires that acts be done by "a majority of the members
appointed or elected," these terms are held to mean a majority
vote of the whole body.

This problem was addressed by the California Supreme Court
in City of San Francisco v. Hazen (1855), 5 Cal. 169, the first
in a series of cases referred to as the "City Slip Cases." In
Hazen , the Court struck down ordinances authorizing the sale of
certain real property owned by the City. At that time the
legislative branch was composed of two houses, one with eight
members. When the ordinances were approved one seat was vacant
through resignation. The Charter provided that "'a majority of
each Board shall constitute a quorum, but a smaller number may
adjourn . . . Either Board may originate or amend any ordinance
or resolution, and no ordinance or resolution shall be passed
except by a majority of all the members elected. '" (Emphasis
added.) Id. , at 170.

The Court in Hazen placed special emphasis on the word
"elected," stating, at page 171,

"On the part of the respondent, it is
claimed that the word "elected," as used in
the second section already quoted, is not to
be taken in its past, but perfect or present
sense, and must be limited to those actually
in office, without regard to those who may
have resigned. In construing statutes, force
and effect should be given to every part of
them. Thus, where a law is capable of two
constructions, that one must be adopted which
will preserve the sense, as well as the
several parts, as of the whole Act. Testing
the present case by this rule, it is apparent,
that either the second or fourth subdivision
of the section of the third article, before
quoted, are redundant, if the doctrine
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contended for by the respondent is correct;
the second subdivision having provided that a
majority of the members elect shall constitute
a quorum, the fourth but re-enacts the same
provision. Such is not the case. The charter
has provided the number of members in each
Board; the second section provides that a
majority of each Board shall constitute a
quorum for the transaction of business. The
number of members being eight, five would
constitute a quorum; and by the fourth
subdivision, a majority of all the members
elected (which would be five) must vote in
favor of every ordinance or resolution. If
such is not the plain meaning of the section,
and if the word "elected" is to be taken in
its present sense as applying to members
actually in office, it follows as a necessary
consequence, that by resignation, or
otherwise, the Board may be reduced to one
member, and he would be as competent to act as
a full Board."

(See also McCracken v. City and County of San Francisco (1860) 16
Cal. 591, 604; Grogan v. City and County of San Francisco (1861)
18 Cal. 590; Pimental v. City of San Francisco (1863) 21 Cal.
351; and Satterlee v. City and County of San Francisco (1863) 23
Cal. 314.)

This line of cases has been cited to support the
proposition set forth above that quorum and vote requirements are
not reduced simply because there are unfilled vacancies on a
legislative body if the statutory language is specific in its
reference to the whole number of the body . The phrase, "all the
members elected," was interpreted to refer to the whole number of
the body as set forth in the Charter.

In San Christina Co. v. City and County of San Francisco
(1914) 167 Cal. 762, the Supreme Court interpreted a subsequent
San Francisco Charter which permitted the Board of Supervisors,
in case of "great necessity or emergency," to set a tax rate
higher than the maximum set forth in the charter" by the
unanimous vote of the Supervisors. . ." The Court held, at page
768, that the language, "unanimous vote of the Supervisors,"
means a unanimous vote of those Supervisors present at the
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meeting. The Court emphasized that other sections refer to a
specific number of votes required or to a proportion of all the
Supervisors, as follows:

"There can be no doubt whatsoever of the
meaning of this language and there can be no
successful answer to the declaration of the
respondent that if in the section under
consideration the charter had meant the
unanimous vote of all the supervisors it would
have said so, as it did say in the less
important section just quoted."

Although the San Christina case dealt with absences rather
than vacancies, the Court's reasoning that the addition of the
word, "all," would have compelled a different conclusion is
persuasive in the instant case. It must therefore be concluded
that, in placing the word, "all," in the Charter, the people
intended that the majority of the Board be six, regardless of the
number of occupied seats on the Board. See also Nesbit v. Bolz
(1939) , 13 Cal.2d 677.

In Hopkins v. MacCulloch (1939), 35 Cal.App.2d 442, the
court interpreted language empowering the city council to act by
"a full affirmative vote of all members thereof." In that case,
one member was absent, and the unanimous vote of the remaining
members was held insufficient. The Court cited with approval
Tidewater Southern Railway Co. v. Jordan , 163 Cal. 105, which
involved a unanimous vote taken by a corporation board of
directors when a member was absent. In Jordan, the Court upheld
that vote because the corporate charter required a unanimous vote
of the plaintiff's board of directors rather than a unanimous
vote of all the directors.

Pennington v. Pennington Sons (1915), 27 Cal.App. 57,
involved a disputed vote taken by a corporate board of directors
at the time an unfilled vacancy existed. The court stated, at 59,

"The generally accepted rule which defines
a quorum in the event of unfilled vacancies in
corporate boards of directors is that 'A

quorum is a majority of the entire board as it
would be constituted if all the vacancies were
filled, and not a majority of the board as it
remains with the vacancies unfilled.'"
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The rationale for this interpretation of the phrase "all of
the members" was expressed by the Supreme Court in McCracken v.
City of San Francisco , supra , as follows:

"In a body constituted like this, it is
necessary when a member resigns, and a ward
thus becomes unrepresented, that the remaining
members should be under no temptation to
perpetuate their own power by leaving that
vacancy unfilled. The men who are left fill
the vacancy. Their own power is augmented by
each successive vacancy; and if there should
be three vacancies in the Board, the
government of the city is in the hands of
three out of the remaining five. . . .

"On the other hand, by the construction for
which we contend, a vacancy gives no
additional power to those who are left, and
consequently puts them under no temptation to
leave the vacancies unfilled."

Authorities from other jurisdictions have also held that
the phrase, "all of the members," refers to the total number of
seats provided for in the organic law without regard to
vacancies. Therefore, the quorum and voting majority are not
affected by death, resignation, or other event resulting in a

vacancy on the Board.

In Ross V. Miller (1935), 178 A. 771 (N.J.), the State law
provided that

"a majority of all the members of the
municipal council shall constitute a quorum,
and the affirmative vote of a majority of all
the members shall be necessary to take any
action or pass any measure. .

."

The question presented was whether a vacancy may be filled by a

majority of the existing members. The court there held, at 772,

"At common law, a majority of all the
members of a municipal governing body
constituted a quorum; and in the event of a

vacancy a quorum consisted of a majority of
the remaining members. (Citations) And it
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was likewise the rule at conunon law that a
majority of a quorum was empowered to fill a
vacancy, or take any other action within its
proper sphere. (Citations)

"Did the Legislature here intend to modify
the common-law rule? We find such an
intention adequately expressed. The language
employed is persuasive of a design and purpose
to make the approval of a majority of the full
membership prescribed by law, rather than of
the qualified, sitting members for the time
being, a sine qua non of action by the
governing body in all cases except one not
here involved. It is fairly to be presumed
that, in the use of the phrase 'a majority of
all the members' of the councilmanic body,
both in relation to the number constituting a

quorum and in prescribing the requisites of
valid action, the legislative concept was the
full membership commanded by the act, and not
a reduced body, however occurring ." (Emphasis
added.

)

See also Prezlab v. Padrone (1961), 169 A. 2d 852.

In Town Plan and Zoning Comm. v. Town of Fairfield (1961)
175 A. 2d 559, (Conn.), the Court interpreted the phrase,
"two-thirds of all the members," to require a two-thirds vote by
the number authorized by the charter even though an unfilled
vacancy existed on a seven-member commission. The court held, at
561,

"To construe the statute as the plaintiff
claims, that is, to require only two-thirds of
the incumbents instead of two-thirds of the
authorized membership, would mean, in the want
of a vacancy, that a change could be made by a

mere majority of the authorized membership of
the commission, or if there was more than one
vacancy, by even less. . . If vacancies
occurred and remained unfilled, the
neighboring property owner would be deprived
of the protection which the statute obviously
purports to afford him."
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Finally, the California Attorney General has recently
interpreted Government Code Section 25005, which is similar to
Charter Section 2.300 and provides,

"A majority of the members of the board
constitute a quorum for the transaction of
business. No act of the board shall be valid
or binding unless a majority of all the
members concur therein."

In 58 A.G. 706, it was opined that

"... the change in language from the
unambiguous word 'three' to the more general
phrase 'a majority of all the members' did not
reflect a change of Legislative intent and
does not change the meaning of the section.
We conclude that the concurrence of three
supervisors is always required to take action
regardless of the number of supervisors
present at any meeting."

These authorities compel the conclusion that, by placing
the phrase, "a majority of all the members of the Board," in the
Charter, the people intended something more than a majority of
the Supervisors present or a majority of the seats actually
occupied. They intended that death or resignation not affect the
number of votes required for action by the Board of Supervisors.

The duty of the Board of Supervisors to fill a vacancy in
the office of Mayor is provided in Charter Section 3.100. A
specific voting requirement is not set forth therein. Section
3.100 provides in pertinent part as follows:

"When a vacancy occurs in the office of
mayor, it shall be filled for the unexpired
portion of the term by the supervisors."

Because Charter Section 3.100 does not contain a specific
vote requirement, the general provisions of 2.300, requiring the
Board to act by a majority of all members, control. Therefore,
six votes are required to elect a nominee to fill the unexpired
term of the late Mayor George R. Moscone.



i



Board of Supervisors

OPINION NO. 78-91

19 December 4, 1978

SUMMARY

The conclusions of this opinion are summarized as follows:

1. An Acting Mayor, or a Mayor selected to fill a vacancy
in the office of Mayor, pursuant to Charter Section 3.100, has
the full powers, duties, and responsibilities of a Mayor elected
by the people.

2. Members of the Board of Supervisors are eligible to be
selected by the Board to fill a vacancy in the office of Mayor.

3. A member of the Board of Supervisors who has been
nominated to fill a vacancy in the office of Mayor may neither
participate in the vote nor in any other way influence the
outcome of the selection process.

4. The Charter requires that the Board act by a majority
of all its members. Therefore, in this case, six votes are
required to select a person to fill a vacancy in the office of
Mayor

.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By
Thomas A. Toomey, Jr.

Chief Deputy City Attorney

James L. Lazarus
Deputy City Attorney

Burk E. Delventhal
Deputy City Attorney

Diane L. Hermann
Deputy City Attorney

Approved

City Attorney

GA:gp
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OPINION NO. 78-92

SUBJECT:

REQUESTED BY:

PREPARED BY:

Application of Charter Section 8.300-1 to the
Specific Position of Budget Analyst and the
Legality of a Private Contract for Said Services,

Hon. Quentin L. Kopp
Supervisor District 10

Thomas A. Toomey, Jr.
Chief Deputy City Attorney

QUESTION PRESENTED

1. May the services performed by the City's Budget Analyst
be contracted on a private basis pursuant to the provisions of
Charter Section 8.300-1.

1. Yes.

CONCLUSION

ANALYSIS

Charter Section 8.300-1 was enacted by the voters as a
charter amendment on November 2, 1976 and reads as follows:

"Notwithstanding the provisions of Section
8.300 of the charter, the following positions
shall not be included in the classified civil
service of the city and county and shall not
be filled from lists of eligibles prepared by
the civil service commission:

Positions determined by the controller and
approved by resolution of the board of
supervisors to be positions where the work or
services can be practically performed under
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private contract at a lower cost to the city
and county than similar work or services
performed by employees of the city and county;
provided that no work or services shall be
contracted where such work or services are
required to be performed by officers or
employees of the city and county under the
provisions of this charter or other applicable
law."

Section 8.300 provides that all positions in all
departments and offices of the city and county shall be included
in the classified civil service of the city and county and shall
be filled from lists of eligibles prepared by the Civil Service
Commission with the exception of those listed in the Section. By
its terms Charter Section 8.300-1 has the effect of adding an
exception to those exceptions already listed under 8.300.

The specific position of budget analyst was created by
charter amendment Section 2.203-1 and reads as follows:

"Notwithstanding any other provisions or
limitations of this charter, there shall be a
budget analyst for the board of supervisors,
who shall be appointed and removed by the
board. Such appointment shall be made solely
upon the basis of qualifications by education,
training and experience 'for the position to be
filled. He shall be responsible for such
duties and responsibilities as the board shall
prescribe.

"

Prior to the adoption of Section 2.203-1 supra, a position
such as budget analyst would not fall within any of the
exceptions to the general statement in Section 8.300 that all
positions would be included in the classified civil service of
the city and county and be filled from lists of eligibles
prepared by the Civil Service Commission. The effect of Section
2.203-1, therefore, is to make the position of budget analyst an
exempt position under Section 8.300(6). The Board of
Supervisors, under Section 2.203-1, appoints and removes the
budget analyst and prescribes the duties and responsibilities of
the position.
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The budget analyst has been performing the duties and
responsibilities as prescribed by the Board of Supervisors since
the adoption of Section 2.203-1. These duties and
responsibilities are promulgated in Section 3.18 of the San
Francisco Administrative Code. Section 3.18 has been repealed by
the Board of Supervisors with said repeal to be effective on
January 1, 1979. This has the effect of leaving the budget
analyst with no duties or responsibilities designated by law as
of January 1, 1979.

Section 8.300-1 in providing for privately contracting
services to be performed contains its own limitations on the work
or services to be contracted. The limitation contained in
8.300-1 are as follows:

". . . . provided that no work or services
shall be contracted where such work or
services are required to be performed by
officers or employees of the city and county
under the provision of this charter or other
applicable law."

Section 2.203-1, supra , is the only Charter Secton which
refers to the duties and responsibilities of the budget analyst
and this simply states that the Board of Supervisors shall
prescribe them. As we have stated the budget analyst will have
no prescribed duties as of January 1, 1979, due to the repeal of
Section 3.18 of the Administrative Code. The reference to "other
applicable law" would include State law which prescribes the
duties and responsibilities of County Officers such as the
District Attorney, the Sheriff, the County Clerk, the Recorder,
the Registrar of Voters and others. The budget analyst is not a

County Officer which performs duties under the State laws.

It is clear that the main purpose of Section 2.203-1 was to
create an exempt position of budget analyst so that the person
filling the position would be subject to appointment and removal
by the Board of Supervisors and would not be included in the
classified civil service as would be required by Section 8.300
except for paragraph 6 thereof.

It is therefore my opinion that the position of budget
analyst is a position within the meaning of Charter Section
8.300-1 and if the Controller determines and the Board of
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Supervisors approves by resolution that the work or services can
be practically performed at a lower cost to the city and county
then the work or services now being performed by the budget
analyst then the position of budget analyst and all the positions
under him can be placed on a private contract basis by the city.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By. ^ »̂»»»^ j

Thomas A. Toomey, Jr.
Chief Deputy Attorney
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OPINION NO. 78-93

SUBJECT: Procedural Due Process Requirements
for Termination of Exempt Civil
Service Employees

I

REQUESTED BY: Carl L. Williams
j

Mayor's Office of Corununity Development '*"•.
\

\ i

PFEPARED BY: Michael C. Killelea
'

Deputy City Attorney
|

QUESTIONS PRESENTED
j

What procedures, if any, are prescribed for the j

termination of an employee who holds a position of
i

8178 Senior Attorney with the City Demonstration Agency?

CONCLUSION

Persons holding the exempt civil service position ;

of attorney are not entitled to any procedural due process
requirements prior to termination.

ANALYSIS

Positions in which attorneys are employed in their
professional capacities are exempt from the civil service
provisions of the Charter (Section 8.300(a)(1), Charter).
A regular permanent civil service employee cannot be
dismissed except for cause and after an opportunity to be
heeurd in his defense (Section 8.341, Charter). However,
there is no similar procedural due process requirements
provided for employees holding exempt civil service positions.
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Nearly all of the attorneys in the city and county service
are appointed either by the City Attorney, District
Attorney or the Public Administrator amd, as such appointees,
they serve at the pleasure of the respective appointing
officers (Sections 3.401, 3.402, 3.510, Charter). In my
opinion, an attorney who is appointed to am exempt civil
service position by the Mayor would serve at the pleasure
of that appointing officer.

Procedural due process of law is required only when
a property interest is affected by actions of the city and
county. It has been held by the United States Supreme Court
that where a state or local law does not grant a property
interest in continued employment, the employee does not have
a "property interest" which is protected by the due process
clause of the Fourteenth Amendment to the Constitution and
thus, the employee serves at the pleasure of the municipal
employer (Bishop v. Wood , 426 U.S. 341 (1976)). An attorney
who is an exempt civil service employee does not have a
"property interest" which is protected by the due process
clause of the Fourteenth Amendment cuid as such, that
employee is not entitled to a hearing prior to termination.

Under California law, a pxiblic employee who serves at
the pleasure of the appointing authority may be terminated
without cause and without notice or hearing ( Bogacki v.
Board of Supervisors , 5 Cal.3d 771, 782). This rule is
qualified by the principle that an employee serving at the
pleasure of the appointing officer may not be terminated
for the exercise of constitutional rights absent a showing
of compelling public interest (Id. at 782; Bagley v .

Washington Township Hospital District , 65 Cal.2d 499; Ball
V. City Council , 252 Cal.App.2d 136).

You are therefore advised that an exempt civil
service employee in the position of 8178 Senior Attorney
has no "property interest" protected by the due process clause
of the Constitution and may be terminated without cause emd
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without notice or a hearing. However, it should be noted
that such an employee cannot be terminated in violation of
constitutional guarantees or for the exercise of constitu-
tional rights eUasent a showing of compelling public
interest.

Very truly yours,

GEORGE AGNOST
City Attorney

By
Michael C. Killelea
Deputy City Attorney

Approved

;

7 City 'Attorney

MCKzcss
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OPINION NO. 78-94-

SUBJECT

:

Authority of the Civil Service Commission
to Restrict Applications for an Entremce
Classification to Persons Currently Employed
by the City Under Ten^orary Appointment

REQUESTED BY: John J. Walsh
General M2mager, Personnel

PREPARED BY: Philip S. Ward
Deputy City Attorney

QUESTION PRESENTED

May the Civil Service Commission restrict eligibility
for employment in the entr2mce classification of 1720 Data
Entry Operator to City employees currently holding ten^orary
appointments within this same classification?

CONCLUSION

No.

ANALYSIS

A 1720 Data Entry Operator performs a variety of
keypunch and data processing functions in connection with
the operation of electronic con^uters in City service. There
now exist several categories of Data Entry Operators employed
in various City departments: (1) permanent employees appoint-
ed from permanent eligible lists; (2) temporary eo^loyees
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taken from temporary-only eligible lists; (3) limited tenure
employees who qualified under the criteria established by
the federal Conprehensive En^)loyment emd Training Act (CETA)

;

auid (4) non-civil service en^loyees receiving temporary appoint-
ments on a non-coii^>etitive basis due to the immediate need for
Data Entry Operators.

The Civil Service Commission (herein "the Commission")
issued em entremce exeunination announcement for 1720 Data
Entry Operator in late 1977. This announcement was issued
in order to secxire a ready source of permeinent Data Entry
Operators from a duly established eligibility list. A number
of protests were lodged with the General Manager, Personnel
concerning the provisions of that announcement. One of the
protests challenged the fact that, subject to certain limita-
tions not relevant here, a person who had gained the requisite
experience for this position outside City service could apply
for the examination and con^>ete for permanent eo^loyment against
the temporary, CETA zuid non-civil service ein>loyees already
employed by the City. This protest was appealed to the Com-
mission itself. The Commission then inquired of this office
whether it could legally restrict the entr«mce examination to
those currently working for the City to the exclusion of other-
wise qualified applicants.

In the event that the Commission did restrict the
entrance examination for Data Entry Operator to current non-
permanent City enqployees, it %#ould of necessity be creating
t%fo separate classifications. In the first classification
would fall the temporary 1720 's presently enqployed by the City
who have the experience required for the position. In the
second would fall all other (qualified applicants who are em-
ployed outside City service. The sole difference between the
one classification and the other would be the employment
status of the applicant. If an applicant had a temporary
appointment as a 1720 Data Entry Operator, the opportunity to
compete for permanent appointment would be available. If the
applicant had not secured such a temporary appointment with
the City before applying for the entrance examination, he or
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she could not compete for permanent appointment in the
classification.

In Opinion No. 76-54, the City Attorney extensively
reviewed the differences under the Charter emd the rules of
the Commission between permanent amd non-permanent employment
status. In that opinion it was carefully pointed out that
while the Charter contemplates the use of various non-permanent
categories of employment, it prohibits persons holding such
temporary appointments from thereby advantaging themselves
when it cones to competing for permanent civil service status.
Charter Section 8.331 relative to limited tenure appointments
provides in pertinent part as follows:

"Persons serving under limited tenure
appointments as in this section provided
shall by reason of such service acquire no
right or preference to permanent civil service
status . . . v^ich is conferred on persons
completing probationary appointments made
from list of eligibles ..."

This saune policy limitation would also govern appointments
\^ich v^ile not denominated "limited tenure" nonetheless ex-
hibit the same non-permanent characteristics of that employment
category

.

While Opinion No. 76-54 dealt with the question of
temporary employees taking promotional examinations, its
principles are equally applicaUsle to the sxibject of entremce
examinations. If the Commission were to grant the protest
amd restrict the Data Entry Operator examination to current
City employees, it would iinmistakably be giving such temporary
employees a "preference" for permanent status. The 1720 's

already employed have secured their appointments in a variety
of ways. Some competed in a selection process clearly labeled
as "ten5>orary only." Others competed in a restricted fatshion
within the CETA employment eligibility provisions. Still
others sec\ired non-civil service appointment without competing
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at all. Persons outside City service might have declined for
many legitimate reasons to participate in or may have been
disqualified from such temporary appointment procedures. They
nonetheless are entitled to compete freely for permanent
appointments without the erection of barriers that run to the
benefit of teii^>orary employees.

This, however, in no way detracts from the discretion
of the Commission in cooperation with other City bodies to
provide for a variety of methods of tremsitioning non-permanent
employees to permanent status as contemplated under both fed-
eral and State law. It is the exclusion of competition from
persons outside City service for permanent positions that is
prohibited by the Charter euid rules of the Commission.

You are therefore advised that in order to be in com-
pliance with the Charter and the rules of the Commission, the
entreince exeunination for 1720 Data Entry Operator must be open
to all qualified applicamts. It may not properly be restricted
to an appliceint pool composed solely of current employees hold-
ing temporary appointments within that Scuae classification.

Very truly yours,

GEORGE AGNOST
City Attorney

By
PHILIP S. WARD

Deputy City Attorney

APPROVED:

GEORGE AGNOST
City Attorney

PSW/c
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--- OPINION NO. 78-95

SUBJECT: Rotating Shift Assignments as the
Normal Work Schedule For Class 8238
Police Communication Dispatcher

REQUESTED BY: Charles R. Gain
Chief of Police. JAN 2 9 1979

PREPARED BY: MICHAEL C. KILLELEA
oocu^=ENTs oept

Deputy City Attorney s.f. pu ;lic l brarv

QUESTIONS PRESENTED

1. VThether the Civil Service Commission must approve an
exception to the normal work schedule of five (5) consecutive
days for employees in Class 8238 Police Communication Dispatcher.

2. Whether the term "rotating shifts" as used in the
examination announcement for Class 8238 Police Communication
Dispatcher comes within the meaning of "changes in shifts"
under the Salary Standardization Ordinance provision authoriz-
ing an exception to the normal work schedule of five (5) con-
secutive days.

CONCLUSIONS

1. Yes.

2

.

Yes

.

ANALYSIS

Employees in Class 8238 Police Communication Dispatcher
have consistently worked a schedule of seven (7) consecutive
days on and two (2) days off followed by eight (8) consecutive
days on and four (4) days off. This schedule is then repeated.
The employees in Class 8238 filed a grievance claiming that
they were entitled to overtime compensation under the Salary
Standardization Ordinance for work in excess of the normal
work week of five (5) consecutive days.

You directed a request for information to the Civil Service
Commission so that you could respond to the grievance.
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Mr. Thomas H. Poulas, Principal Personnel Analyst, answered
you by letter dated August 29, 1978. You then asked the opinion
of this office on whether we agreed with the interpretation and
conclusions reached by the Civil Service Commission in the
August 29, 1978 letter.

In answer to your first question I am in agreement with
the interpretation rendered by the Civil Service Commission
in its response to the questions raised by you. Section II A3(F)
of the Salary Standardization Ordinance for 1977-78 allows for
an exception to the normal work week schedule of five consecu-
tive days by providing:

"... on operations involving changes in
shifts, or when other unusual circumstances
warrant, the appointing officer with the
approval of the Civil Service Commission
may arrange work schedules averaging five
days per week over a period of time, but
consisting of more than five consecutive
days per week and the accumulation of normal
days off to be taken at a later date. Such
schedules shall be the normal work schedules
for such operations."

In my opinion, this exception applies to employees in
Class 8328 Police Communication Dispatcher. The Civil Service
Commission adopts all official examination announcements and
in that capacity it approved the announcement for Class 8328
Police Communications Disp>atcher. The announcements issued
for each of the examinations in the Police Commiinications
series provided that assignments may be to rotating shifts
including weekend work and that appointees must be willing
to accept such assignments which involve rotating shifts
around the clock and weekend work. In my opinion, the
language contained in the examination announcement constitutes
an approval by the Civil Service Commission for a work schedule
consisting of more than five (5) consecutive days per week
under authority of Section II A3(F) of the Salary Standardiza-
tion Ordinance for 1977-78. Further, applicants for this
class were on notice that work assignments would be on a
rotating shift basis. The exception in the 1977-78 Salary
Standardization Ordinance allowing for different work schedules
has been in each of the Salary Standardization Ordinances since
the Police Communication class has been established. Therefore





OPINION NO. 78-95

Charles R. Gain December 20, 1978

there has been authority for the assignment of Police Coramtmica-
tion Dispatchers on a rotating shift basis as an exception to
the normal work week schedule of five (5) consecutive days.

In answer to your second question, it is ray opinion that
the term "changes in shifts" as used for the exception to the
normal work schedules within the Salary Standardization Ordinance
has a similar meaning to "rotating shifts" which is contained
in the examination announcements for the Police Communication
Dispatchers series. Thus, when the Civil Service- Commission
adopted the examination announcement for Class 8238 Police
Communication Dispatcher which advised applicants that
appointees would be required to work "rotating shifts" such
language was intended to invoke the exception of the Salary
Standardization Ordinance which allows a different work schedule
for "operations involving changes in shifts." Therefore, in my
opinion the Civil Service Commission has approved the rotating
work schedules for Class 8238 Police Communication Dispatcher
and such schedule becomes the normal work schedule for that
class in accordance with Section II A3 (F) of the Salary
Standardization Ordinance.

In my opinion, the grievance of the subject employees who
seek overtime compensation for work in excess of a five (5)

consecutive day work schedule should be denied because the
existing work schedules has been authorized under the provisions
of the Salary Standardization Ordinances which permit an excep-
tion for "operations involving changes in shifts, or when other
unusual circumstances warrant."

Very truly yours.

Approved

;

GEORGE AGNOST
City Attorney

Michafel C. Killelea
Deputy City Attorney

City Attorney

MCK:ja
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^ OPINION NO. 78-96

SUBJECT: Collection of Outstanding Judgments
By Private Firms or Agencies

REQUESTED BY: Joseph Freitas , Jr.
District Attorney

PREPARED BY: Kathleen A. Foley
Deputy City Attorney

QUESTION PRESENTED

May a private firm or agency be hired on a contingency
fee basis to collect outstanding judgments due the City eind

Coxinty of Sem Francisco?

CONCLUSION

Yes.

ANALYSIS

The Administrative Code of the City and County of San
Francisco establishes a Bureau of Delinquent Revenue Collec-
tion under the direction and control of the Tax Collector
(Section 10.37). All departments except utilities are to
report to it all accounts receiveUsle uncollected over ninety
days, specifying the name of the debtor, the nature of the
indebtedness, the amount due and the fund to vrhich credit is
due (Section 10.38).
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Section 10.39 of the Administrative Code sets forth
that the Bureau of Delinquent Revenue Collections shall pro-
secute the collection of all claims for money due City 2uid

County departments and offices when such claims are reported
to it,

"except such claims as are assigned
for purposes of collection to a duly licensed
collection agency of the State of California
by the board of supervisors."

Pursuant to Section 10.39-1. of the Administrative
Code:

"Upon recommendation of the bureau of
delinquent revenue collection, delinquent
accounts or adDemdoned accounts may be
assigned for purposes of collection by the
board of supervisors pursuant to the pro-
visions of section [sic] 26220, 26221 and
26222 of the Government Code of the
State of California."

California Government Code Section 26220 provides for
assignment for collection as follows:

"The board of supervisors may by a four-
fifths vote of its members assign for purposes
of collection under such terms and conditions
as the board may prescribe any or all delinquent
bills, claims and accounts, thirty (30) days
after the date upon which they .are due and
payable to the county, and amy or all money
judgments taken in the name of the coxinty, to
a collection agency duly licensed by the State
of California; provided, that no assignment
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shall be made of obligations arising out of
any delinquent assessments or teuces levied
by the county or any other political sub-
division of the State."

The Government Code Section 26221 gives certain re-
quisites to be met prior to assignment ptirsuemt to Section
26220.

"As a prereqxiisite to assignment under
Section 26220, the board of supervisors
shall require the collection agency to fur-
nish a bond in the sum of not less than ten
thousand dollars ($10,000) payeUole to the
county euid executed by a corporate surety
licensed to do business in this State for
the faithful performance of the terms emd
conditions of the assignment. The board
may order the county auditor to maXe periodic
audits of the accounts and books of the
collection agency £md when so ordered, the
auditor shall report his findings to the
board."

Section 26222 of the Government Code allows the assignee
to employ an attorney licensed to practice law in California
to invoke legal process in the collection of assigned
obligations.

In light of provisions of the Administrative Code of
the City suid County of San Frzuicisco and of the California
Government Code, private collection agencies may be en^loyed
for collection of outstemding judgments under the following
circumstemces

:

1. The Office of the District Attorney must send
certain required information as noted above to the Bureau of
Delinquent Revenue Collection;
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2. The Bureau must recommend to the Board of Super-
visors that the assignment be made;

3. The Board may by four-fifths vote make the
assignment;

4. The Board must prescribe the terms emd conditions
of the assignment;

5. The collection agency must be duly licensed by
the State of California; and

6. The collection agency must post a faithful per-
formance bond in the s\jm of $10,000 payable to the county
emd executed by a corporate surety licensed to do business
in the State of California.

Respectfully submitted,

GEORGE AGNOST
City Attorney

By
KATHLEEN A. FOLEY
Deputy City Attorney

APPROVED

:

GEORGE AGNOST
City Attorney

KAF/c
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December 26, 1978

SUBJECT: Authority of Treasurer to designated a member of bis
staff to act as a "cash manager" for the City.

REQUESTED BY: Rudy Nothenberg, Executive Deputy for
Program and Fiscal Administration,
Office of the Mayor.

r

PREPARED BY: Judith L. Teichman, Deputy City Attorney

QUESTION PRESENTED

Does the Treasurer have the authority to designated a member
of his staff to be responsible for establishing uniform
procedures for the deposit of funds collected by the various City
agencies.

CONCLUSION

Yes.

ANALYSIS

You have requested the opinion of this office regarding the
authority of the City Treasurer to designate one person under his
supervision to be charged with the cash management function for
the City. As used in this context the "cash management" refers
to the cash handling procedures of the various departments which
collect fees-for-services or State or Federal grants or
subventions. The primary concerns are with giving scxne

individual the authority and the responsibility for establishing
uniform procedures for depositing cash receipts which would be
implemented on a City-wide basis in order to accelerate deposits
thereby increasing the City's investment income and insuring the
security of collected funds. The impetus behind your concern
that the City should have a "Cash Manager" is a "Preliminary Cash
Management Review" prepared by a "pro-bono" team of cash managers
frcxn three local banks, the Bank of America, Crocker Bank, and
Wells Fargo Bank, dated August, 1978.

Section 6.311 of the City Charter provides in relevent part:

*A11 Boneys and checks received by any officer or employee of
the city and county for, or in connection with the business
of, the city and county, shall be paid or delivered into the
treasury not later than the next business day after its





receipt, and shall be receipted for by the treasurer. Daily
statements of such receipts and deposits shall be prepared
and transmitted to the controller and the treasurer."
* * * *
"The treasurer shall not be responsible for any loss of
public moneys resulting from a deposit thereof made in
accordance with the provisions of this section ." [Emphasis
added.]

The negative implication which flows from the fact that the
Treasurer is not responsible for any losses which may occur when
money is deposited in the treasury in accordance with the other
provisions in the section is that the Treasurer may be
responsible for losses which occur when noney is not deposited
consistent with the other provisions in the section. One of the
other provisions is the requirement that the aoney shall be
deposited "not later than the next business day after its
receipt." In making the Treasurer potentially liable for losses
resulting from the deposit procedures followed by other city
departments, the drafters of the charter must have intended that
the Treasurer have the necessary authority to establish deposit
procedures to be followed by the other departments, and we so
conclude. It would be anomalous to conclude to the contrary.

The only caveat on this conclusion that the Treasurer has the
authority to designate a cash manager who can establish uniform
cash management procedures is that this authority must be
exercised in a fashion which does not unduly interfere with the
authority of the various City departments to conduct their
operations as required in other charter provisions.

Respectfully submitted,

GEORGE AGNOST, City Attorney

By
Judith L. Teichman
Deputy City Attorney

APPROVED:

jlJUy,^^,,^ g^Y^^
City Attorney

JLT:«1563b
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